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Zz Union Pacific Railroad Company, etc. 


In the District Court of the United States for the 
Southern District of California 
Central Division 
No. 4876-PH 
MARTIN R. DeVANEY, 
Plaintiff, 
VS. 
UNION PACIFIC RAILROAD, 
Defendant. 


COMPLAINT FOR PERSONAL INJURIES 


Plaintiff Alleges That: 
ie 

Plaintiff is now and at all times mentioned herein was 
a resident of the County of San Bernardino, State of 
California. 

ie 

Defendant is now and at all times mentioned herein was 
a corporation organized and existing for and by virtue 
of the laws of the State of Utah and authorized to do 
and engage in doing business in the State of California. 

IIT. 

At all times herein mentioned defendant was the owner 
of a cefain railroad known as the Union Pacific Railroad, 
together with the track, rolling stock and other appur- 
tenances belonging thereto and was a common carrier of 
passengers and goods for hire between various points 
within the State of California [2] and various points in 
certain other states of the United States of America 
where its railroad runs. 

IV. 

At all times herein mentioned plaintiff was employed 

by defendant as a brakeman in such interstate commerce. 
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Ve 

On or about January 21, 1944, while plaintiff was en- 
gaged in the performance of his duties as a brakeman in 
and upon a freight train being then operated by the de- 
fendant, at or near one of its stations, commonly known 
as the El Cajon Station, plaintiff was injured through 
the defendant’s negligence and carelessness in that the 
defendant fastened and secured a tractor to the floor of 
one of the flat cars in said freight trains with wires that 
were frayed, weather-beaten, dark and coated so as to 
make them invisible, which wires were so improperly, 
negligently and carelessly fastened around said tractor 
that they became entangled in the plaintiff’s clothing as 
he was working in and around said freight car, causing 
him to fall and thereby sustain great bodily injuries, 
notice of which was given to the defendant at once. 


Vi. 

At the aforesaid time and place the defendant, in viola- 
tion of the Federal Safety Appliance laws, used frayed, 
weather-beaten, dark and coated wires to fasten a tractor 
to a flat car in the freight train on which the plaintiff 
was working as a brakeman, and that by reason of the 
defendant’s failure to provide a reasonably safe and proper 
place for the plaintiff to work the plaintiff was caused to 
and did fall from said train and thereby suffered great 
bodily injuries. 

VIL. 

In said accident, and as a direct and proximate result 
of the defendant’s negligence and carelessness, as afore- 
said, [3] plaintiff sustained injuries to his person. The 
muscles, tissue walls and membrane in plaintiff’s abdomen 
were severely torn, lacerated, weakened and ruptured, and 
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he was otherwise injured externally and internally. He 
has suffered and will continue to suffer displacement and 
dislocation of said internal organs and he became weak, 
sore and laine and so remained from the date of the acci- 
dent to now. 

Since said injuries plaintiff has suffered and will con- 
tinue to suffer great pain, all to his damage in the sum 
of Fifty Thousand Dollars ($50,000.00). 

py IUAR 

As a direct result of defendant’s negligence and failure 
to provede a safe and proper place for plaintiff to work, 
and by reason of the aforesaid injuries, plaintiff has been 
prevented from following his occupation as an experi- 
enced brakeman and thereby lost a portion of his usual 
wages and earnings of approximately Five Hundred 
Seventy Dollars ($570.00) per month from the said date 
of said accident to March 16, 1945, to his further damage 
in the sum of Three Thousand Six Hundred Dollars 
($3,600.00), in that he will be prevented from attending 
to his usual vocation. 

Wherefore, plaintiff prays judgment against the defend- 
ant for: 

(1) $50,000.00 general damages for injuries to his 

person. 

(2) $3,600.00 for loss of earnings, and for such fur- 

ther sums as may accrue. 

(3) Costs of action and such further relief as the 

Court deems just. 
DESSER, RAU.& CHRISTE Nery 
By Wm. Christensen by R.R.A. 
Attorneys for Plaintiff [4] 
| Verified. | 
[Endorsed]: Filed Oct. 31, 1945. [5] 
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[Title of District Court and Cause. | 


ANSWER OF DEFENDANT, UNION PACIFIC 
eoenOnn COMPANY, ERRONEOUSLY 
SUED AND SERVED HEREIN AS “UNION 
EeeiiC RAILROAD’ 


Defendant, Union Pacific Railroad Company, errone- 
ously sued and served herein as “Union Pacific Railroad’, 
for answer to plaintiff's complaint, admits, denies and al- 


leges as follows: 


i 
Admits the allegations of paragraphs I, II, III and 
IV of said complaint. 


IDE 

For answer to the allegations of paragraph V of said 
complaint, defendant has not knowledge, information or 
belief sufficient to enable it to answer the allegation that 
plaintiff sustained a fall at or near El Cajon Station on 
or about January 21, 1944, and basing its answer on that 
ground, defendant denies said allegations. Defendant 
denies absolutely and not merely upon information and 
belief that plaintiff then or there or at all was caused to 
fall by reason of any carelessness or negligence on the 
part [6] of this defendant or on the part of its agents 
or servants other than plaintiff, whether as alleged in 
said complaint or otherwise. Said defendant further 
denies absolutely that it fastened or secured a tractor to 


the floor of one of the flat cars in the freight train men- 
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tioned in said complaint with wires that were frayed, 
weather-beaten, dark or coated. Denies that defendant 
fastened any wires around said tractor improperly, care- 


lessly or negligently. 


Ji 
Defendant denies the allegations of paragraph VI of 


said complaint and each of them. 


IV. 


Defendant has not knowledge, information or belief 
sufficient to enable it to answer the allegations of para- 
graphs VII or VIII of said complaint, and basing its an- 
swer on that ground, defendant denies said allegations and 
each of them and specially denies that plaintiff suffered 
damage in the sum of $50,000.00 or any other amount or 
sum whatsoever by reason of injury to person or that 
plaintiff suffered damage in the sum of $3,600.00, or any 
other sum or amount whatsoever for loss of wages, all 


whether as alleged in said complaint or otherwise. 


V. 
Defendant denies that plaintiff suffered injury of any 


kind or character or sustained damage in any sum or 
amount whatsoever as the proximate or any result of 
any carelessness or negligence on the part of defendant 
or on the part of the agents, servants or employees of 
defendant other than plaintiff, whether as alleged in said 


complaint or otherwise. 
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VI. 


For a Further, Separate and Second Answer and De- 
fense to said complaint, defendant is informed and _ be- 
lieves and upon [7] such information and belief alleges 
that at or about the time and place set forth in said com- 
plaint, plaintiff conducted himself so carelessly and negli- 
gently while on the flat car mentioned in said complaint 
as to cause himself to fall therefrom. That any injury 
or damage suffered or sustained by plaintiff as the result 
of such fall was proximately and concurrently caused by 
and contributed to by the carelessness and negligence of 


the plaintiff as aforesaid. 


Wherefore, defendant prays judgment for its costs and 


for all proper relief. 


Eh. E. BENNEAT 
EDWARD C. RENWICK 
MALCOLM DAVIS 


By Malcolm Davis 
Attorneys for Defendant [8] 


| Verified. | 


[Endorsed]: Filed Nov. 27, 1945. [9] 
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MEMORANDUM DECISION 
Jalal h, 
The judgment will be for the plaintiff. (See Pitcarn 
vs. Perry, 10th Cir., 1941; 122 Fed. (2) 881: Cert. demigar 
Sia). S697.) 


From the evidence it appears that the plaintiff lost 177 
days work. The evidence shows that he was paid $8.24 
for each one hundred miles. While he testified that his 
average run was 250 miles per day, the evidence does not 
bear him out. Nor is the evidence clear as to the number 
of days which he worked during the months of Septem- 
ber and October, 1944. From the evidence, however, it 
appears that he worked 196 days, from January to August, 
inclusive, and averaged 164 miles per day. ‘Taking this 
average figure as the average rate of earnings during the 
177 days he lost on account of the accident, and allowing 

[H.}] 100 
him $8.24 per , mile; it shows a total of $2,383.66 as his 
loss of earnings. 

As in all cases any sum for pain and suffering is dif- 
ficult to ascertain or to fix. In this case I think a nominal 
sum would compensate the plaintiff, and $500.00 is allowed 


for pain and suffering. [10] The total judgment, there- 
fore, will be $2,883.66. | 


The plaintiff will prepare findings of fact and conclu- 
sions of law. 


| Endorsed]: Filed May 31, 1946. [11] 
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PN teh seACT AND CONCLUSIONS 
OF LAW 


The above entitled cause came on regularly for trial on 
May 7, 1946, before the Honorable Peirson M. Hall, 
Judge of the above entitled Court, sitting without a jury, 
a jury having been expressly waived, Messrs. Desser, Rau 
& Christensen, by Jack L. Karen, Esquire, appearing for 
plaintiff, and Messrs. E. E. Bennett, Edward C. Renwick 
and Malcolm Davis, appearing as attorneys for defendant, 
and oral and documentary evidence having been produced 
and introduced on behalf of both parties and the Court 
having considered the same and heard the arguments 
of counsel and being fully advised, makes the following 
findings of fact: 


I. 


The allegations contained in paragraphs I, IJ, III, IV, 
V and VI of plaintiff’s complaint are true. [12] 


Die 


It is true that in the accident mentioned in paragraph 
V of said complaint, and as a direct and proximate result 
of defendant’s negligence and carelessness as alleged in 
paragraphs V and VI of said complaint, plaintiff sustained 
injuries to his person; the muscles, tissue, walls and mem- 
brane in plaintiff’s abdomen were severly torn, lacerated, 
weakened and ruptured; and he became sore and lame and 
suffered pain, all to his damage in the sum of $500.00. 


JIE, 


It is true that as a direct and proximate result of de- 
fendant’s negligence and failure to provide a safe and 
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proper place for plaintiff to work, and by reason of his 
said injuries, plaintiff was prevented from following his 
usual vocation as a brakeman for a period of 177 days, to 
his damage in the sum of $2,383.66. 


ey 


None of the allegations contained in paragraph VI of 


defendant’s answer is true. 


Ny. 
Except as otherwise hereinabove specifically found, all 
of the allegations of the complaint are true and none 


of the allegations or denials of the answer is true. 


CONCLUSIONS Oli 


From the foregoing facts the court makes the follow- 
ing conclusions of law: 
i. 
Plaintiff is entitled to judgment against defendant de- 


creeing that he recover from defendant, together with 


his costs of suit incurred herein. 
Dated: June 17th, 1946. 
PEIRSON M. HALL 
Judge [13] 
[Affidavit of Service by Mail. ] 


[Endorsed]: Lodged Jun. 10, 1946. Filed Jun. 17, 
1946. [14] 


vs. Martin R. DeVaney 11 


In the District Court of the United States 
Southern District of California 


Central Division 


No. 4876-PH 


MARTIN R. DeVANEY, 
Plaintiff, 


VS. 


PMION PACIFIC RAILROAD, 
Defendant. 


JUDGMENT 


The above entitled cause came on regularly for trial 
on May 7, 1946, before the Honorable Peirson M. Hall, 
Judge of the above entitled court, sitting without a jury, 
a jury having been expressly waived, Messrs. Desser, Rau 
& Christensen, by Jack L. Karen, Esquire, appearing for 
plaintiff, and Messrs. E. E. Bennett, Edward C. Renwick 
and Malcolm Davis, appearing as attorneys for defendant, 
and oral and documentary evidence having been produced 
and introduced, and the cause submitted for decision, and 
the court having heretofore made and caused to be filed 
its written findings of fact and conclusions of law. 


It Is Ordered, Adjudged and Decreed that plaintiff re- 
cover from defendant $2,883.66, together with costs 
amounting to $66.25. 


Dated: June 17th, 1946. 
PilkSON@ Me FleAsie: 
Judge 
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Judgment entered Jun. 17, 1946. Docketed Jun. 17, 
1946. C. OmBoek 38)-page 730. Bdimtnd a. Sina 
Clerk; by J. M. Horn, Deputy Clerk. [15] 

[Affidavit of Service by Mail. ] 

[Endorsed]: Lodged Jun. 10, 1946. Filed Jun. 17, 
1946. [16] 


—— 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO CIRCUIT COURT 
APPEALS 
Notice Is Hereby Given: That Union Pacific Railroad 
Company, a corporation, hereby appeals to the Circuit 
Court of Appeals for the Ninth Circuit, from the final 
Judgment entered in this action on June 17, 1946, and 
from the whole thereof. 
Dated: August 2, 1946. 
E, E. BENET? 


EDWARD C. RENWICK 
MALC@EM DAVIS 


By Malcolm Davis 
Attorneys for Appellant [17] 
Received copy of the within Notice of Appeal this 2nd 


day of August, 1946. Desser, Rau & Christensen, Attor- 
neys for Plaintiff. 


[Endorsed]: Filed Aug. 2, 1946. [18] 
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[Title of District Court and Cause. ] 


ISOUN ID (OUN| ae leso 
SUPERSEDEAS BOND 


Know All Men By These Presents: 

That Continental Casualty Company, a corporation of 
the State of Indiana, authorized to do a general surety 
business in the State of California, as Surety, is held and 
firmly bound unto Martin R. DeVaney, Plaintiff, and to 
his executors, administrators and assigns, in the full and 
just sum of Five Thousand..... ($5,000.00) Dollars, 
for the payment of which well and truly to be made, said 
Surety binds itself, its successors and assigns, firmly by 


these presents. 
The conditions of the above obligation are such that, 


Whereas, on June 17, 1946, Judgment in favor of 
Plaintiff and against Defendant in the above entitled ac- 
tion, was rendered and entered in Civil Order Book No. 
38, Page 730 and said Defendant having filed a Notice 
of Appeal from said Judgment and the whole thereof, to 
the United States Circuit Court of [19] Appeals for the 
Ninth Circuit. 


Now, Therefore, if the said Defendant, Union Pacific 
Railroad Company, a corporation, shall prosecute its ap- 
peal to effect, or shall satisfy the judgment in full, to- 
gether with costs, interest and damages for delay, if 
any, if for any reason the appeal is dismissed, or if the 


Judgment is afhrmed, or shall satisfy in full such modifica- 
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tion of the Judgment and such costs, interest and dam- 
ages as the said Circuit Court of Appeals may adjudge 
and award, then this obligation shall be void; otherwise, 


to remain in full force and effect. 


In Witness Whereof, said Continental Casualty Com- 
pany has caused this obligation to be executed and its 
corporate seal to be hereto affixed by its proper officers 
thereunto duly authorized, this 2nd day of August, 1946. 


(Seal) CONTINENTAL CASUALTY COME 
By WD. Stefes 
Its Attorney in Fact 


State of California 
County of Los Angeles—ss. 


On this 2nd day of August, 1946, before me, Hazel 
A. Howell, a Notary Public in and for the County and 
State aforesaid, residing therein, duly commissioned and 
sworn, personally appeared D. Steres, known to me to 
be the person whose name is subscribed to the within 
instrument as the attorney-in-fact of the Continental 
Casualty Company, and acknowledged to me that she sub- 
scribed the name of the Continental Casualty Company 
thereto as principal and her own name as Attorney-in- 
fact. 


(Seal) HAZEL A. HOWELL 


Notary Public in and for the County of Los Angeles, 
State of California 


My Commission Expires August 26, 1949. 
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The foregoing Bond is hereby approved this 2nd day of 
August, 1946. 
C. E. BEAUMONT 
District Judge of the United States, Presiding [20] 


Received copy of the within Bond on Appeal this 2nd 
day of August, 1946. Desser, Rau & Christensen, Attor- 
neys for Plaintiff. 


[Endorsed]: Filed Aug. 2, 1946. [21] 


[Title of District Court and Cause. | 


ORDER FOR TRANSMISSION OF ORIGINAL 
EXE S 


It Is Hereby Ordered that the original exhibits intro- 
duced in evidence at the trial of the above action, namely, 
plaintiff's Exhibits 1 to 6, inclusive, and defendant’s Ex- 
hibits A to F, inclusive, shall be transmitted to the Cir- 
cuit Court of Appeals for the Ninth Circuit as a portion 


of the certified record on appeal. 
Dated, at Los Angeles, California, August 15, 1946. 
C. E. BEAUMONT 
Judge 


[Endorsed]: Filed Aug. 16, 1946. [22] 
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[Title of District Court and Cause. | 


GERTIPICATE OF CHER 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 
1 to 25 inclusive contain full, true and correct copies of 
‘Complaint for Personal Injuries; Answer of Defendant 
Union Pacific Railroad Company; Memorandum Decision; 
Findings of Fact and Conclusions of Law; Judgment; No- 
tice of Appeal; Bond on Appeal; Order for Transmission 
of Original Exhibits; and Designation of Record which, 
together with copy of Reporter's ‘Transcript and Original 
Plaintiff’s Exhibits 1 to 6 inclusive and Original Defend- 
ant’s Exhibits A to F inclusive, transmitted herewith, 
constitute the record on appeal to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 


I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record amount 


to $6.25 which sum has been paid to me by appellant. 


Witness my hand and the seal of said District Court 
this 10 day of September, A. D. 1946. 


(Seal) EDMUND L. SMITH, 
Clerk, 


By Theodore Hocke, 
Chief Deputy Clerk. 
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Honorable Peirson M. Hall, Judge Presiding 


REPORTER’S TRANSCRIPT OF PROCEEDINGS 
Los Angeles, California, May 7 and 8, 1946 


Appearances: 

For the Plaintiff: Desser, Rau & Christensen, 806 
Union Bank Building, Los Angeles, California; by Jack 
=. Waren, sq. 

For the Defendant: Malcolm Davis, Esq., 422 West 
Sixth Street, Los Angeles, California. 


Los Angeles, California; May 7, 1946; 
1G) 0070) Clack A Wie 


The Clerk: No. 4876, Civil; Martin R. DeVaney v. 
Union Pacific Railroad. 

Mr. Karen: Ready for the plaintiff. 

Mr. Davis: Ready for the defendant. 


ok * * * 2 x 2 * x 


The Court: Counsel for the plaintiff is listed here in 
the files as Desser, Rau & Christensen. 

Mr. Karen: Yes. My name is Karen, from the firm; 
Jack L. Karen, K-a-r-e-n. 

The Court: An order will be made associating Jack 
L. Karen as one of counsel for the plaintiff, of the firm 
of Desser, Rau & Christensen. 

And Mr. Malcolm Davis for the defendant? 

Mr. Davis: That is right. 

Mr. Karen: Your Honor, I have subpoenaed a Mrs. 
Cooper from the Good Samaritan Hospital, who is custo- 
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dian of certain hospital records concerning an operation 
and treatment of the plaintiff. I would like at this time 
to have her take the stand out of order in order that she 
may present these documents and then permit her to go 
back to her duties. 

Mr. Davis: I have no objection. 

The Court: Very well. 

Mr. Karen: Mrs. Cooper. [3*] 


MRS, ReIZABETH COOPER 


called as a witness by and in behalf of the plaintiff, having 
been first duly sworn, was examined and testified as fol- 


lows: 


The Clerk: Will you state your name? 
The Witness: Elizabeth Cooper. 

The Clerk: And your address? 

The Witness: 2505 West Sixth Street. 
The Clerk: Take the stand. 


Direct Examination 
By Mr. Karen: 
Is it Mrs. Cooper? A. Mrs.; that is right. 
Mrs. Cooper, where are you employed? 
At the Good Samaritan Hospital. 
What are your duties there? 
I am the medical record librarian. 


OPO POO 


Were you employed at that hospital in that capacity 
on or ; Spee November 8, 1944? A. No, I was not. 


*Page number appearing at top of page of original Reporter’s Transcript. 
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(Testimony of Mrs. Elizabeth Cooper ) 


©. Have you charge of medical records as of that 
date in 1944? 

A. As of that date, yes, sir; 1 do have. 

©. Do you have in your possession certain records 
pertaining to the plaintiff in this case, Martin R. De- 
Vaney, concerning his entrance into the hospital on or 
about Novem- [4] ber 8, 1944? ae Vles. Tl do: 

©. What records do you have in your possession? 

A. I have just the hospital record. There were no 
X-rays. 

Mr. Karen: I have not seen these, your Honor. I 
have subpoenaed them but have not seen them. 

The Court: Go ahead and look at them. 


(Counsel examining records. ) 


Mr. Karen: Your Honor, at this time I would like to 
introduce these records as the plaintiff’s Exhibit No. 1. 

Mr. Davis: I have no objection. 

The Court: Very well. Plaintiff's Exhibit No. 1. 


(The records referred to were received in evidence and 
marked Plaintiff’s Exhibit No. 1.) 


The Court: Now those are all of the records of the 
Good Samaritan Hospital which relate to this plaintiff 
from his entrance into the hospital on November 8, 
1944? 

The Witness: Yes. 

The Court: Until when? 

The Witness: Until his discharge, which is on the 
record there. 

Mr. Davis: I think it is November 26, your Honor. 

The Court: Until his discharge? 
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The Witness: That is right. [5] 

The Court: On November 26, 1944? 

Mr. Karen: On or about that date. 

©. Mrs. Cooper, you have no personal knowledge of 
what is contained in those records, is that right? 

Am Waat asright. 

Mr. Karen: I have no further questions to ask her. 

Mr. Davis: I have no questions. 

The Court: Very well. Will it be stipulated that at 
the conclusion of the trial either these exhibits may be 
returned to the hospital or they may be returned to the 
hospital upon substitution of photostatic copies? 

Mr. Davis: So stipulated. 

Mr. Maren: So stipulated: 

The Witness: Judge, may I have this signed by the 
attorneys and also by you? Then I won’t have so much 
difficulty. 

Mr. Karen: What is it? 


(The document referred to was passed to counsel. ) 


Mr. Karen: That is just what the judge ordered 
and we stipulated to that in open court. Do you want 
this signed now? 

The Witness: Yes, I would like to. 


(Counsel signing document as requested.) 


The Court: Then hand it to the clerk. He is the cus- 
todian of the records. He can sign it. [6] 

Mr. Karen: I have no further questions of the wit- 
ness. 

The Court: Very well. You may be excused. Do you 
wish to take this with you now? 
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The Witness: Yes, I do. 
The Court: All right. 


(Witness excused. ) 


Mr. Karen: Mr. DeVaney, will you take the stand, 
please. 


Ve tiN kh bey ANEY 


called as a witness in his own behalf, having been first 
duly sworn, was examined and testified as follows: 

The Clerk: Your name? 

The Witness: Martin R. DeVaney. 

The Clerk: Your address? 

The Witness: 1219 West Tenth Street, San Ber- 
nardino. 

The Clerk: Take the stand, please. 

The Court: Counsel for the defendant said something 
about having some doctors here from San Bernardino. 
Are they here today? 

Mr. Davis: Dr. Ballachey is here from Yermo, and 
he is the plaintiff’s witness, as I understand it. He has 
been subpoenaed by the plaintiff. It might be well if we 
could take him. 

The Court: You don’t have any of your doctors here? 

Mr. Karen: Dr. Nevin will be here at 2:00 o'clock. 
[7| Dr. Gamette, the chief surgeon of the Union Paci- 
fic, called me yesterday and asked me if I would call 
him just about the time we needed him. 

The Court: He is in Los Angeles? 

Mr. Karen: He is in Los Angeles, Dr. Gamette is. 

The Court: The only thing I had in mind, these out- 
of-town witnesses, if we took them now it might suit their 
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convenience. Unless it will destroy the logical presenta- 
tion of your case, I would like to accommodate them so 
that they can go back to Yermo. 

Mr. Karen: Your Honor, I assure you that if I do 
use Dr. Ballachey I am sure I will use him today, so 
as long as he is down here he will get back to Yermo 
tonight. 

The Court: Very well. 


Direct Examination 


Bye, Karen: 


©. You are Martin R. DeVaney? A. YeSpaeit. 

Q. Will you speak up, Mr. DeVaney, so that we can 
all hear you? Ay Y@s, gar 

©. You are the plaintiff in this action? 

A. Yes, sir. 

©. What is your occupation, Mr. DeVaney? 

A. Brakeman on the Union Pacific. [8] 

©. How long have you been employed by them? 

A. Since October 26, 1942. 

©. How long have you been following that particular 


line of work? A. Since September 27, 1926. 

©. Have you worked for the Union Pacific—strike 
that. 

Prior to your employment by the Union Pacific on or 
about the 26th of October 1942, did you receive a physi- 
cal examination by doctors representing that company? 


A. Yes, I did. 
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©. When did you receive your first physical examina- 
tion? 

A. The first physical examination I received was in 
the Chicago Northwestern Depot for the Union Pacific 
Railroad. 

QO. Who examined your 

A. Their own doctor of the Chicago Northwestern. 
That is part of the Union Pacific medical system, so I 
understand. 

The Court: Do you know his name? 

The Witness: I don’t know the doctor’s name. It is 
just the company doctor that I was sent to. 

By Mr. Karen: 

QO. Do you know what the result of that examination 
was? 

A. He said I was all right and let me proceed to [9] 
Omaha to be employed. 

QO. Were you examined at Omaha? Ee a NOF Sit. 

Q. When did you receive your next examination? 

A. The next examination I received was by De 
Gamette on my arrival in Los Angeles. 

QO. When was that? 

A. That was around on or about the 24th of October, 
1942. 

Q. Do you know what the result of that examina- 
tion was? 

A. I was okay for service, and I joined the Union 
Pacific, and made my first day of work on October 
26th. 

Q. Were you working for the Union Pacific on or 
about January 21, 1944; A. I was. 
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‘O. Where were you employed at that time? 

A. I was employed out of San Bernardino, a local 
that ran between San Bernardino and Yermo. 
©. In what capacity? A. As a brakeman. 
©. What was your job? 

A. Well, my position was to observe the running con- 
dition of the train and follow the instructions of the 
conductor as to what cars should be placed at certain 
stations, and [10] also pick up cars as the conductor 
would instruct me. 


Q. In other words, you were working on a local 
freight train? 
A. A local freight train; that is right. 


Q. Was it part of your job to walk along the cars? 

A. I had to examine the train fromeend to emaiganr 
every stop we made, or walk as far as I could and catch 
the rear end of the train as it passed by. 

The Court: You examined it for what? 

The Witness: [or the condition of the running gear 
and the general safety of the train; that everything was 
in order on my observance. 


By Mr. Karen: 


Q. This particular route that the train took, is that 
on level ground or mountain territory? 

A. No, it is on the mountain. You go up one side 
of the mountain and down the other side. 

©. Is there any particular name for that locality? 

A. Well, they call it Cajon Pass. 

Q. Do you recall anything unusual that happened on 
janmary 21, Weer A. Yes; sir 
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Q. What? 


A. I fell from the train coming down the mountain 


on the westward leg of our trip at Cajon Pass. [11] 


©. Where were you prior to falling off the train? 
A. Iwas riding on the train as we were moving down 


the mountain, on top of a car. 


©. What kind of a car was it that you were on? 
A. It was a boxcar I was on until I got to this 


station. 


QO. Will you explain to his Honor just what happened 
at that time? 

A. Just before we arrived at Cajon Station I observed 
fire flying from about the second or third car ahead of 
me, and I climzed down on this boxcar onto a flatcar and 
started to walk along the left side of the flatcar. And as 
we were coming into this station, the slack of the train, 
the movement of the train shifting forward and backward 
coming down the mountain, this flatcar contained two 
Army trucks, one of them was loose on the track, and as 
I walked along holding onto it going along on this flat- 
car to the end, this truck went with me, with the move- 
ment of my body, and I caught my feet in some broken 
wires on the floor of the car and fell from the train. 

The Court: You didn’t fall from the top of a boxcar 
then? 

The Watness: 1 tellsirenvariatcar: 

iescoum.. YOnmicll amon) a ilatear: 


The Witness: That these two Army trucks were 
‘oi 4 
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By Mri Katren 
Q. In other words, you had climbed down from the 
boxcar and were proceding to cross the flatcar? 
That 1s right. 
When this occurred ? A. Yes, sir. 
Was the train in motion when you fell off? 
The train was running about 15, 20 miles an hour. 
In what position did you fall? 
I fell on my abdomen, flat. 


Did you fall on anything in particular? 


pO 7,O r-o” - 


When these wires caught my feet they threw my 
feet in the air and I lost my balance and went through the 
air and J fell—there was some pieces of wood and lumber, 
debris, that lay on the ground some distance from the 
railroad track right near a switch—and I fell on this 
debris. 

Q. What happened after you fell? 

A. Well, when I fell why I lost my breath and I lay 
there a while and finally one of the boys helped me up. 

Q. Before we come to that, did the train stop or keep 
on going? A. The train. kept on going. 

©. What is the first thing you did then after you 
were flat on your abdomen? 

A. The first thing I did was to try to gain myself 
[13] back onomy Teer 

QO. Did you suffer any injuries? 

A. I wanted to get my breath. 

©. Did you suffer any injuries that you noticed at 
that time? 

A. I felt something sharp pierce my side as I fell. 
(Indicating ) 


vs. Martin R. DeVaney al 


_ (Testimony of Martin R. DeVaney) 


Q. Indicating your left abdomen? 

A. Yes, Bell onmmy lett side. 

©. Did you suffer any other injuries as a result of 
this fall? 

A. I hit my mouth on the ground and cut my lip and 
broke a piece of tooth off, and cut my knee. With all the 
sharp lumber laying there, I hit and slid right through 
it. 

©. After the immediate fall, did anybody come to 
your help or did you get up by yourself, or what hap- 
pened? 

A. No. One of the other members of the crew helped 
me up. 

_ Do you recall who that was? 

Yes, I recall. It was the flagman. 

What is his name? 

Mr. Anderson; K. D. Anderson. 

What happened after he came? 

He helped me up on my feet and led me over to 
the [14] caboose, and I sat on the steps so that I could 
regain myself back together again. 

©. Were you suffering any pain at that time? 

Xe ates: 

The Court: I thought you said the train kept on go- 
ing. 

The Witness: The train had stopped. After I fell 
he had to get off to line the switch, and he saw me lying 
on the ground and helped me up. 

By Mr. Karen: 

©. This Mr. Anderson, what part of the train was 
he on, if you know? 

A. He was on the rear car, on the caboose. 


PO PO>O 
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Q. I believe I asked you the question, did you suffer 
any pain at that time. A, Yes, edie 

©. What kind of pain? 

A. Well, I suffered pain mostly in the lower part of 
my abdomen and my mouth, and of course I didn’t gain 
my breath yet until I was led to the caboose and re- 
cuperated, but my stomach hurt me very severely. 

QO. What did you do after you had sat on the steps 
of the caboose for a while? 

A. When I got my bearings together I walked over the 
railroad track to the operator’s office right directly across 
from the caboose, and I told the conductor I fell and 
was [15] hurt. 

©. Do you recall his name? A. Russell Brown. 

Q. What did he say, if anything? 

A. He asked me where I was hurt, and I told him my 
stomach was hurt, and I told him, “I am going over to 
the caboose and lay down.” 

©. Did you do that? i “Sitess [did hat: 

Q. How long a period of time did you lie down in 
the caboose? 

A. We were there quite a while. I would say an 
hour or more at that time before we left that station. 

©. Where did the train go to from that station? 

A. It went down to the next station, which is called 
Devore. 

Q. Did you work at all during that part of the trip? 

A. No, I didn’t go back out on the train at that time. 

Q. When you reached the next station of Devore, 
did you talk to anybody at that place? 

A. I got off the caboose and walked about two or 
three cars ahead of the caboose slowly because I wanted 
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air. I was pretty much suffocated for air. It was in the 
wintertime and it was too warm in the caboose the way I 
felt. I was pretty weak. I walked up a little ways and 
met the head brakeman, [16] Mr. Hopkins, and told him 
I had fallen off the train. I said, “I want to show you 
the car.” And we went to the car. It was about two 
more car lengths to go, about four or five car lengths 
from the caboose. We got there and I showed him how 
I fell, Mr. Hopkins took his brake club and bent the 
wires down flush to the floor. 

©. Did you climb up on the car? 

A. No, I did not climb upon the car because I was 
in no condition to. 

QO. What happened after that? 

A. I told him I was going back and stay in the 
caboose. 

©. Did you do that? 

A. I did that all the way home. 

Q. Did you perform any more work until you reached 
San Bernardino? A. No, sir. 

©. What happened after you got to San Bernardino? 

A. I rode home with Mr. Hopkins. He took me home. 

©. Then what happened at home? 

A. When I got home why I told my wife that—after 
she got up, she usually gets up to make my meal when 
I get home, it was a late hour in the morning—and I told 
her I didn’t feel like eating anything. 

QO. Incidentally, Mr. DeVaney, I believe I didn’t ask 
you what time of night this happened, when you fell off 
the [17] car. A. That was 10:30 at night. 

Q. And you arrived in San Bernardino at what time? 

A. About 2:00 o’clock in the morning. 
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Q. And shortly after that you got to your home, is 
that correct? A. I got to my home. 

QO. Now go ahead from there. You talked to your 
wife? 

A. After my arrival I talked to my wife and I said 
I didn’t care about eating. 

QO. Why? 

A. Well, I usually eat a big meal when | get home, 
but I just was upset. My stomach just didn’t feel like 
carrying any food. So she insisted I take a cup of 
coffee anyhow. I drank the coffee. 

Then I proceeded in having a shower. I wanted to let 
the water run on my abdomen to see if it would make it 
feel more relieved. 

Did you look at your abdomen? A. “tex 
What did you observe? 

It was swollen. It was beginning to swell. 
What part of your abdomen? 

The left side, the lower part of the stomach. 
Was there any discoloration? [18] 

It was just red, just inflamed. 

You noticed the swelling, is that right? 

It was swelling. 


What happened after then, after the shower? 
After I took the shower then I went to bed. Then 
I got up in the night. J called my wife and she got up, 
and I had like stomach cramps, severe pains in the left 
side, and I vomited that coffee that I drank. 

Then she rubbed my side with alcohol, and I tried to 
sleep the rest of the night. It was periodic; it wasn’t 
steady sleeping. 


PIO FO PO PO POO 
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QO. What time did you get up? 

A. I got up quite early the next day. I usually get 
up around 12:00 o’clock, but I got up somewhere around 
9:30, 10:00 o’clock. 

QO. What did you do then? 

A. JI called the railroad and asked them to let me off 
because I got hurt and I wanted to see the doctor. 

Q. Who did you talk to, do you remember? 

A. I talked to, I believe it was, a man by the name 
of Palmer at that time. There were several crew dis- 
patchers, assistants and crew dispatchers, at the Santa Fe 
crew dispatching office. 

©. What did he say? 

A. He said I would have to see the doctor first before 
[19] I could get off because we had no men. We were 
short of outside crews and had no extra men. 

©. Did you see the doctor? 

A. I called Dr. Nevin’s office and his nurse said he 
wouldn't be in. 

Oy br Nevin? A. Dr. Nevin. 
©. Is he in San Bernardino? 

A. He is the company doctor in San Bernardino. 

OQ. Did you go to his office? 

A. No, I didn’t go to his office. I phoned from the 
phone right in the housing project where I lived, the Santa 
Fe housing project. 

QO. Was it possible to make an appointment with Dr. 
Nevin? 

A. Well, usually the way he was so busy during the 
wartime there, we had to go to his office and see him at 
his office hours. He didn’t want to be disturbed, that is, 
he didn’t want to be called out for anything else because 
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he was just too busy. It was hard to get hold of him at 
any time. 

Q. His girl there told you he couldn’t see you that 
day? 

A. The doctor wouldn’t be in today, and I told her 
I wanted to see him about something, because I didn’t 
want to go to work, I didn’t feel like it, and she said, 
“You better take it up with the doctor.” [20] 

Q. Did you go to work that day? 

&. I called back and said I couldnt make it, aarcem 
I did go to work J wouldn't do nothing the way I felt, 
and I couldn’t see the doctor. And he says. “There is no 
alternative; you either show up, or else.” 

©. Or else what? 

A. Then you are called in for an investigation to 
show cause why, and you might be discharged. 


Q. In other words, you had to have a doctor’s re- 
port of some kind in order to not go to work, is that 
right? 

A. At that particular time they had no men, and they 
had quite a time even keeping a man on. 


You made the round trip then? 

I made the round trip to Yermo. 
Did you work on the trip to Yermo? 
When I got to Yermo— 


Q. Did you report for work then? 

A. 1 reported for work. 

©, At what timer 

A. That was arotind 2:68, 2:30 nm tie attengecn, 
Q. Of January 22nd? A. January 22nd. 

Q. 1944? A. Ws, ie 

OF 

A. 

©; 

A. 
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Q. Answer my question, did you work on the trip 
to [21] Yermo? A. I didn’t do any active duties. 

©. What did you do? 

A. I just merely rode along with the train. 

©. Was your abdomen still swollen? 

A. Yes, my abdomen was swollen and there was 
swelling forming in the lower left testicle. 

©. Were you experiencing any pain at that time? 

A. It was just irritating pain there. 

QO. What happened when you got to Yermo? 

A. When I got to Yermo I went over to see Dr. Bal- 
lachey. 

©. Did you tell him what happened? 

A. It was quite late at night and I had to get him out 
Olbed. 

©. Where did you see him? 

A. At his house. 

©. Is that where he normally sees his patients? 

A. Yes. He has a residence right next to the depot 
in Yermo. He examined me. 

©. Before we go into that, did you ever see Dr. 
Ballachey before this time about anything? 

A. No, I never saw him prior to that. 

Q. All right. Then you woke him up and what hap- 
pened? 

A. I explained to him that I had fallen from the 
train [22] and my abdomen was swollen, and I was 
experiencing a lot of pain in that section, and also to- 
wards the lower testicle as well. 

©. Did he examine your 

A. He used the regular examination for that part of 


the body. 
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©. What did he do? Do you remember what he did? 

A. He used his thumb between the leg and abdominal 
passage, the groin, and had me cough, and told me that 
he believed I had a hernia. 

Q. Before you went to see Dr. Ballachey, did you 
have a letter or a card or anything to go to see him? 

A. No, it wasn't necessary. We just went to see 
him. They finally, a long time after that, had little slips 
that you had to take to the doctor in order to get to see 
him. 

Q. But at the time you went to see Dr. Ballachey, that 
procedure wasn’t necessary? 

A. No, it was a rush time of business and we just 
went to the doctor when he was available and saw him 
when we could. 

Q. Did Dr. Ballachey say anything else to you? 

A. Dr. Ballachey asked me how I got there. I said 
I worked up because I couldn’t see Dr. Nevin, and I told 
him IJ didn’t feel like working back. 

©. What did he say? 

A. And he said, “You better see Dr. Nevin down 
there’ [23] if you can get Home ally YWouwcan exper: 
anything like that from that kind of an injury. He said, 
“Sometimes they get real serious and sometimes not.” 
But he examined me to the point where he believed I was 
fit to get home to see Dr. Nevin, and he told me I would 
have to have immediate surgery. That is one thing he 
said. 

Q. Did you talk to anybody else up at Yermo besides 
Dr. Ballachey ? 

A. I came back from Dr. Ballachey’s office and Mr. 
Anderson and Mr. Hopkins were in the depot, and 1! 
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rOldethemewhat Wr Ballachey had found. I said, “I 
have to be operated on for this injury that I got.” 

Q. Did you take the same train back to San Ber- 
nardino? A. I went right back with the crew. 


Q. Did you work? 

A. I didn’t do any active work. The boys helped me 
out. 

O. Were you experiencing any pain on the return 
trip? 

A. The pain was continuous, just an agitating pain 
in the abdomien. 

QO. When you got back to San Bernardino did you 
see Dr. Nevin? 

A. I didn’t see Dr. Nevin right away because Dr. 
Nevin was pretty hard to see. I saw Dr. Ballachey again 
before I saw Dr. Nevin. I continued to work. [24] 


©. When did you see Dr. Ballachey again? 

A. A few days after, possibly about two trips, the 
second trip into Yermo. 

©. You continued to make another or two trips, is that 
right? A. Yes, I continued to work. 

QO. Why did you do this? 

me Well, wescouldnt getiom invSan Bernardino. You 
just had to keep right on working. 

©. When you saw Dr. Ballachey the second time, what 
happened ° 

A. I saw Dr. Ballachey the second time and this time 
we discussed an insurance examination that I had to take. 

©. Do you remember what date that was? 

A. I didn’t take the examination for the insurance the 
second time I saw Dr. Ballachey. 
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QO. I say, do you recall? Was it two days later or a 
week later? 

A. About two trips afterwards. I wanted to see if I 
could get anything to relieve me of the pain down there. 

OQ. At that time he was going to examine you for an 
insurance policy, is that right? 

A. I discussed it with him. 

Q. What did he say? 

A. I just had a notice of the examination, but I didn’t 
[25] have the papers yet. 

Q. What did he say? 

A. Well, he told me just to rest as much as I could, 
and when I got the papers to bring them in and he would 
examine me for the insurance. 

Q. When did you see Dr. Nevin, if at all? 

A. I saw Dr. Nevin—I got the papers for the exami- 
nation and I returned to Dr. Ballachey, and he examined 
me for the insurance. 

The Court: When did you see Dr. Nevin? 

The Witness: I saw Dr. Nevin, I should say, about a 
week after I saw Dr. Ballachey. 
leyevin. Komen: 

QO. What did he say? 

A. He said I shotld go wieht down and” see Wr 
Gamette, the chief surgeon, Tor the sumery. That as Whe 
only thing they could do for me. 

©. That was about a week after the accident” 

A. That was a week or 40 days after tle accident. 

©. Did Dr. Nevin tell you that you had a hernia?’ 

A. Dr. Nevin told me I had a hernia and the condition 
of my abdomen would only be remedied by surgery, and he 
couldn’t take care of that. 
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Q. Did he say anything to you about continuing to 
work? 

A. He told me I could stay on the job as long as I 
[26] could, and if I didn’t feel good, why just mark off, 
that is, to lay off. 

©. Did you see Dr. Gamette? 

A. I saw Dr. Gamette after that trip to Dr. Nevin. 
That was about two weeks after I saw Dr. Nevin. 

©. Did Dr. Gamette examine you? 

A. Dr. Gamette examined me. 

Q. Do you know what the result of his examination 
was? 

A. He said that he would have to operate on me, and 
he would notify me the time of the operation. 

©. Operate on you for what? ioe Hor a hernia. 

©. Incidentally, you mentioned that you had suffered 
a broken tooth. Did you see anybody about that? 

A. I saw Dr. Hutchison in San Bernardino, a dentist. 

©. What did he do for you? 

A. He treated the tooth to quiet the nerve. 

QM. Did you report that to Dr. Ballachey or Dr. Nevin 
or Dr. Gamette? 

A. I showed them that. I told them about it, but the 
main part, the part that hurt me the most, was my lower 
organs. 

Q. At the time you visited Dr. Gamette in Los An- 
geles, was that swelling still there? me Mes. (27! 

©. Were you experiencing any pain at that time? 

A. T-explained to him how it was affecting me, that it 
was giving me a cramped condition and affecting my left 
side and my testicle was swelling and receding. It would 
just swell up and go down as I stayed on my feet. 
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Q. You stated that Dr. Gamette mentioned something 
about surgery and a hospital. What did he say about 
that? 

A. He said that owing to the crowded condition it 
would take about a month to get a surgical date, and he 
would notify me and I could come down and he would 
operate on me. 

OQ. Do you recall the date when yon saw Dr. Gamette 
and he made that statement? 

A. I don’t recall the date because it was awfully hard 
for us to get away from our work and get a man to come 
from Los Angeles to take my place to get down to see 
Dr. Gamette. It took quite a while before they could send 
a man up and take care of my condition. 

Q. Do you recall what month that was? 

A. I would say that would be April, April of ’42. 

QO. Of when? A. April of 44, I mean. 

The Court: That is the first time you saw him? 

The Witness: That is the first time. 

The Court: I thought you said it was two weeks after 
you saw Dr. Nevin. [28] 

The Witness: I saw Dr. Ballachey, then Dr. Nevin 
afterwards, and then there was a little spell of time in 
there before I got to see Dr. Gamette, the chief surgeon. 

Mr. Karen: I think the dates are a little confusing 
ete: 

(). Did yow ever write a letter to Dr. “Gamette about 
your condition? i ie 

©. Do you recall when you wrote that letter? 

A. I wrote that letter to him—I wrote to him twice; 
I wrote once in around April. 
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©, Did you ever receive a letter from Dr. Gamette? 


A. No—I beg your pardon—I did receive a letter 
answering my first question that I wrote to him about. 

(Counsel exhibiting document. ) 

Mr. Davis: I don’t see any materiality in that, your 
Honor. 

Mr. Karen: I haven’t introduced it yet. First I will 
lay a foundation here. 

The Court: All right. 


By Mr. Karen: 


©. Iam showing you here what purports to be a letter 
headed Union Pacific Railroad Company. Do you recog- 
nize that letter? | ees | 29) 


Q. Did you receive that letter? io ess sir. 
The Court: When? 

The Witness: I received that— 

The Court: On or about the date it bears? 


The Witness: It was about the date it bears. Some- 
time in April. 


By Mr. Karen: 
©. Do you recall what this letter stated? 
A. Yes. 
QO. What? 


Mr. Davis: Just a minute, if the Court please. I feel 
this way about it— 

The Court: Mark it for identification first. 

Mr. Davis: —there is no injury here and I don’t mean 
to object because I know the Court can sift the evidence, 
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but I see no reason for cluttering up the record unneces- 
sarily. 
The Court: Mark it for identification. 


(The document referred to was marked Plaintiff’s 
Exhibit No. 2 for identification. ) 


[PLAINTIFF’S EXHIBIT NO. 2] 
UNION PACIFIC RAILROAD COMPANY 


Hospital Department 


Douglas L. Gamette 
Chief Surgeon 523 West Sixth Street 
South-Central District Los Angeles, 14, California 


April 13, 1944 


Mr. Martin R. DeVaney 
MOseLajunta Street 
San Bernardino, California 


Dear Mr. DeVaney: 
Reference is made to your letter of March 31, 1944, 


concerning your operation. 


The expense involved in your hospital care will, of 
course, be borne by this department. The decision re- 
garding any compensation is handled through the General 
Claim Department and | would suggest that you contact 
their office at 412 West Sixth Street, Los Angeles, in this 


connection. 
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Hoping that this information will be of some assistance 
to you in making your arrangements, I am 


Most sincerely yours, 


D L Gamette 
D. L. GAMETTE, M.D. 
b Chief Surgeon 


Oe vir, MR. Clark 


General Claim Department 
Union Pacific Railroad Company 
412 West 6th Street 

Los Angeles 14, California 


fine |e. Cox 


(ice No. 4876-PH. DeVaney vs. U. P. KR, R. Plas. 
Exhibit No. 2. Date May 7, 1946. No. 2 Identification. 
Glen Ws S. District Court, Sou, Dist. of Calif. J.-M. 
Horn, Deputy Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
aul if. ©’ Brien, Clerk. 


The Court: What is the purpose, to fix the date he saw 
Dr. Gabette? 

Mr. Karen: No, to refresh his memory and fix the 
dates when he first saw Dr. Gamette. This letter is an 
answer to a letter he had written, indicating that he had 
been down to [30] see Dr. Gamette prior to the letter he 
WOE. 


Mr. Davis: J don’t mean to be technical. 
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Mr. Karen: He is a little confused on these doctors 
and the dates. It happened a couple of years ago. I am 
just trying to refresh his memory. 

The Court: He first said he saw Dr. Gamette two 
weeks after he saw Dr. Nevin, and then he said he didn’t 
see him until about April. 

Mr. Karen: That is right, if the Court understands 
that. 

Mr. Davis: To save confusion, he actually saw Dr. 
Gamette for the first time on March 28th. 

Mr. Karen: That is right. 

Mr. Davis: There isn’t any question about that. 
Things that can be established by records, I don’t see that 
we need to take any time on. 

The Court: Do you want to leave this in for identifica- 
tion? 

Mr. Karen: I will leave it for identification. However, 
I would like to have the question of admissibility settled 
right now. I would like to introduce it in evidence. 

The Court: Are you offering it? 

Mi Karen: Yes. 

The Court: Let me see it. 


(The document referred to was passed to the Court. ) 


The Court: If it is only for the purpose of refreshing 
[31] his recollection— 

Mr. Karen: But my first purpose— 

The Court: Is there any other purpose? 

Mr. Karen: Yes, on the question of his being taken 
care of so far as the question is concerned. Dr. Gamette 
signed that letter stating what it says in there concerning 
the operation and expenses and care. 


vs. Martin R. DeVaney 43 


(Testimony of Martin R. DeVaney) 


Mr. Davis: There is no question about that as far as 
I know. He was entitled to an operation. 

Mr. Karen: We do have some evidence to offer that 
in this particular case this man was not offered the proper 
care that he should have been offered under the circum- 
stances. 

The Court: Is that any part of the case? 

Pir Waren: “itis part of the case. “ft 1s part of the 
case going to his suffering and inconvenience and pain 
that he endured due to the care that was afforded him by 
the defendant. 

Mr. Davis: The pleadings don’t state any such issue. 

The Court: No, they do not. 

Mr. Davis: But I don’t care. I won’t be technical 
about it. 

Mr. Karen: Leave it in for identification then. I will 
withdraw my offer at this time. 

©. Dr. Gamette stated to you then that he would make 
arrangements for the operation, is that right? [32] 

A. That is right. 

QO. Did you hear from Dr. Gamette 30 days later? 

A. Inever heard from Dr. Gamette from that time on. 

©. And that was in April 44° 

A. As far as the arrangements for the operation, he 
never wrote to me at any time and made any arrange- 
Memts. 

The Court: Was this letter which counsel showed you, 
Exhibit No. 2 for identification, the only letter you had 
irom Wr, Gamette’ 

The Witness: I believe that is the only one he ever 
wrote to me. 
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By Mr. Karen: 

Q. What did you do after you returned from Dr. 
Gamette’s office to San Bernardino? 

A. I-returned to work, if that is what you mean. 

Q. Did you work? A. Yes, I worked. 

Q. Did you work continuously after that time? 

A. No, I didn’t work continuously. Dr. Gamette told 
me that any time I didn’t feel like working I didn’t have 
to, and I didn’t work continuously. I just worked a few 
days and then would be off. 

Q. How many days were you off when you went to 
see Dr. Gamette? 

A. Up until the time I went to Dr. Gamette? [33] 

Q. During the time that you went to see Dr. Gamette. 

A. During the time I went to see Dr. Gamette, I was 
off quite a bit of that month of April. 

©. Did you ever keep a record of your days of work 
and days off duty? A. Wesrcmr 


(Counsel exhibiting document. ) 


By Mr. Karen: 


©. I show you what purports to be a time book. Is 
that what you kept your record of employment in? 

A. That is what I kept my time in. 

QO. Using that to refresh your memory, would you be 
able to tell the Court what days you were off work during 
the year of 1944, after January 1, 1944? 

a. Yes, sir. 

©. When is the first time you were off work after 
January 21, 1944? 

Mr. Davis: I| think the book should be introduced in 
evidence. 
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The Court: The plaintiff is not entitled to introduce it 
in evidence. You are entitled to introduce it. 

Mr. Davis: I have no objection to it. 

The Court: All right. Do you wish to introduce it? 

Mr. Karen: I would like to introduce it in evidence, 
your Honor, but it is rather complicated to get anything 
out [34] of it except probably the man who puts the nota- 
tions in it. J would like to have him use it to refresh his 
memory as to these days off. 

The Court: The book will be marked for identification 
as Plaintiff's Exhibit No. 3, and it will be marked in 
evidence if there is no objection to it. 


(The record referred to was received in evidence and 
marked Plaintiff's Exhibit No. 3.) 


By Mr. Karen: 

©. When was the first time you were off? 

A. From February 16 to February 19, 1944, 

©. Where were you during that period of time? 

A. It just shows off sick. I went down to—let’s see, 
February. I didn’t go to Dr. Nevin then. I am trying to 
answer it the best I can. It is hard to remember every- 
thing I did two years ago. That was the first time I was 
off after I was injured, February. 

©. When was the next time you were off? 

The Court: Is that February 16, 17, 18 and 19, or just 
February 17 and 18? 

The Witness: I had the wrong page here. The way 
I put this in here, I was off February 19 to the 22nd, 
including the 22nd, your Honor. 
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The Court: And including the 19th? 

The Witwess: “'9, 20, 21 and 22: four days "oma 
Febru- [35] ary. 

Whe Comrt: All rieht: 


By Mr. Karen: 

©. Then when was the next date? 

A. Then I was off from March.16th to the 26th, aand 
I worked the 21, 22, 23 and 24, and was off until the 30th. 

Q. I just want the days off. 

A. I was off from March 17th to the 30th; and four 
days in between I did work. 

Q. Give us the actual dates you were off. 

A. Iwas off between March 16th and 20th. 

The Court: “hiclwsive: 


The Witness: Inclusive; and March 25th to March 
30th. 


iy Mr, Karen: 


©. When was the next time you were off? 
A. Next I was off from April 12th to April 15th. 
Q. Inclusive? A. dmelueive: 
© AMEN. 
A. That shows on the next page from March 12th to 
March 18th inclusive, instead of the 15th. 
The Court: Marcela 12a. 
The Witness: March 12th to March 18th. 
The Court: You just said March 16th to the 20th. 
ThesWitness: Excuseatre. Wt i¢ the 200, (26) 
The @ourt: And then Apml! 12th to April 18th? 
The Witness: April 12th to April 18th. 
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By Mr. Karen: 

Ope MiG higestitersthat ? 

A. After that, from June 27th to the 2nd of July. 

Q. Next after that? 

Be jmly 25thito the Slsteot July 

In August, August 9th and 10th. Then I was off again 
in August, 17th and 18th, and I returned to work and was 
off from the 27th to the 3lst of August. 

©. How about September 1944? 

A. I am checking that now. I don’t seem to show 
September in this book here. 

©. Did you work during the month of September? 

A. I didn’t work the early part of September. I was 
discharged from service at that time. 

©. What was the cause of your being discharged from 
service? 

A. I lost too much time from my work and the Santa 
Fe train dispatcher discharged me from the service pend- 
ing investigation. 

©. Do you know what his name was? 

A. Mr. F. B. Grimm, assistant superintendent. 

©. Did you have a talk with him? 

A. He called for an investigation and I met with Mr. 
[37] Grimm and my representation, and the Union Pa- 
cific representation, in this investigation, to find the cause 
why I lost all this time. 

©. Do you know what the result of this investigation 
was? 

A. Mr. Grimm heard the testimony and he called Dr. 
Nevin for his satisfaction to find out if it was so, that 
my sickness was keeping me off from work so long. Dr. 
Nevin told him it was, and he returned me into the service. 
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Q. Did you work then after that? 

A. I worked after that, just periodically, the same as 
I had been doing before. 

Q. Do you recall how many days you were off in 
September during this investigation? 

A. I lost six days for this investigation. 

Q. That is in September? 

A. Yes. Mr. Grimm said that I could go back to 
work pending the operation, and if I got fixed up he would 
allow me to go back to work. 

Q. When was the next time you were off after the 
investigation, if at all? 

A. The next time I was off was when I went down to 
see—that was in October—when I went down to see Dr. 
Gamette to ask him if he would give me a date so I could 
be operated on. [38] 

©. During all this period of time you had not heard 
from Dr. Gamette? | 


A. No, I had not heard from Dr. Gamette. 


©. All these layoffs from work, were they caused by 
your illness? A. By my illness. 

QO. Were you suffering pain during this period of 
time? 

A. I only could stay on my feet a short time. My 
abdomen was paining me and my testicles were giving me 
a lot of trouble, and giving me severe vomiting, headaches, 
cramps in my stomach. I could only stay on my feet so 
long and then T would have to lay off. 


Q. These days that you did work, did you suffer pain? 
a Bes. 
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©. Why did you keep on working? 

A. I had gone to Dr. Nevin and told him how I felt 
and he said, “There is nothing else I can do for you until 
you get operated on.” 

The Court: Did you wear a truss of any kind? 

The Witness: No, I couldn’t stand anything like that 
because of the swollen condition of the abdomen and 
testicles. I tried it but it didn’t work. 


By Mr. Karen: 


©. Are you married, Mr. DeVaney? 

me Wes. [39] 

©. How many children do you have? A, seven. 
Q. How old are you? A. Iam 40, 

Q. 


During this period of time did you have your 
normal desire for sexual intercourse with your wife? 

A. It couldn’t very well be done. 

Q. Did you notice that? 

A. Well, it was just too much pain in the organs and 
it was swollen, and I didn’t have no occasion to even desire 
anything like that. 

©. When you saw Dr. Gamette that fall, what did he 
say to you about the operation, if anything? 

A. I told Dr. Gamette that I had been taken out of 
service by the Santa Fe Railway with the understanding 
that if I was operated on they would let me work on the 
joint track until the date of the operation. 

Q. Just a minute. You mentioned the Santa Fe. Why 
did you say Santa Fe? 

A. I was a Union Pacific employee and operated the 
Union Pacific train over the Santa Fe track. It is a joint 
track agreement. We are under the Santa Fe management 
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along with the Union Pacific management. We operate 
under both company rules. 

Q. And they were the ones, that is, the Santa Fe was 
[40] the company that was complaining because of your 
being off from work? 

A. They didn’t know anything about it until the inves- 
tigation. 

©. Go ahead then. 

A. Then I explained this to Dr. Gamette and he took 
the telephone and called the Good Samaritan Hospital— 
this was in October—and then he said they would give 
me an operation date in one month, which would be 
November 8th. 

Then you went back home? 

I went back home. 

Did you work after that examination? 

Just off and on. I didn’t work steady. 

When were you supposed to report then for the 
operation? 

A. Dr. Gamette told ame fo the there at thesGeed 
Samaritan Hospital the day of the 8th of November. 


OPOPO 


QO. 1944? A. 1944, 
Q. Did you make a request for transportation to Los 
Angeles? 


A. I wrote out a leave of absence to the crew dis- 
patcher of the Union Pacific and to the superintendent of 
the Union Pacific and to the Santa Fe, and I asked them 
to have my transportation there. I had to do that, make 
out my own [41] leave of absence for that purpose. being 
out of the service for sickness, and I told them the cause 
and that I wanted the transportation for my wife and 
inyself to go to the hospital on November 8th. 
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©. Did you secure that transportation? 

A. No, sir, I never heard from anybody. 

Q. What happened on November 8th? 

A. Well, usually it took a while to get things like that, 
and on November 8th I waited for my transportation 
until pretty nearly noon, and the Union Pacific transporta- 
tion didn’t arrive for me so J went up and asked Mr. 
Grimm of the Santa Fe if he would allow me transporta- 
tion to go to the hospital, and he sent my wife and I down 
omnes hacine Klectrie bus: 

©. You came down to Los Angeles on a bus? 

eS Yes, sir. 

©. Did you report to the hospital ? 

ie | tepemed to the hospital around 9:30) 10:00 
o'clock of November 8th. 

©. That is in the evening? a eeGe sir, 

©. What happened there? 

A. When I got there I found out that my operation 
date had been canceled, .the doctor didn’t think I was 
going to show up. [42] 

QO. What did you do? 

A. I told the nurse that I had suffered enough as it 
was and that I was going to stay in that place until they 
took care of me, so she called up the doctor and told him 
what my demands were, that I insisted on being taken 
care of, and he made arrangements at 11:00 o’clock that 
night for the doctor to give me an anesthetic, and he made 
an appointment for the next morning at 8:00 o’clock. 
That was all done at 11:00 o'clock that night. It took 
about an hour to get Dr. Gamette, and he called several 
doctors to find out who could give me an anesthetic. 
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Q. How much rest did you have before the operation? 

A. I worked 16 hours the day before that, and that 
morning I came right down, that day I wasted all day 
getting to the hospital; then they worked on me until 2:00 
o’clock in the morning, and [I was up at 7:00 o’clock for 
a pill, and then to the operating room. 

©. You were operated on on November 9th, is that 
right? A. The morning of the 9th. 

©. How long did you stay in the hospital? 

A. About 22 to 24 days, something of that sort. 

Q. And you were returned to San Bernardino on what 
date? A. I didn’t— 

©. Just give me the date you returned to San Bernar- 
dino. [43] 

A. I didn’t return to San Bernardino until December 
5th. 

©. We will go back then. 

What date did you leave the hospital? 

A. I don’t exactly remember the date I left the hos- 
pital. It was something around 20, 24 days that I was 
there. 

QO. Twenty-four days in the hospital? 

A. Something like that, as far as I can remember. 

©. Did you secure transportation from the hospital to 
your home? 

A. Iasked Dr. Gamette if they could arrange for my 
transportation home because I had no way of getting 
home when he released me, and I would like to have my 
wife and her sister come down from San Bernardino to 
get me. 
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QO. What did he say? 

A. He didn’t say anything about it. He said that 
would be taken care of later. 

©. Did he do that? 

A. No, I didn’t get any transportation. 

QO. Who got you? 

A. Nobody gave me transportation to go home. Il 
called Mr. Healey of the Union Pacific and he said he 
didn’t have no authority to give me any transportation 
home, so I didn’t know who to get it from, so I called my 
mother and father from Pomona and they took me out of 
the hospital. [44] 

©. Where did they take you? 

A. To their home. 

QO. Did you walk? 

A. I couldn’t walk. I was in a wheel chair. They 
helped me in the car. 


Q. How long were you confined then after that? 

A. Well, I couldn’t walk for about a week. I stayed 
at my mother’s home . 

©. When was the next time you returned to work? 

A. I didn’t return to work until about March 16th. 

QO. 1945? A. 1945. 

Q. Mr. DeVaney, do you know just about how many 
days you were off work prior to the operation and after 
the operation, the total number of days? 

A. I checked with my own time-book and I know the 
days. It was 47 days before I was operated on that I 
lost. and 130 days afterwards. 

QO. Making a total of 177 days? 

A. 177 days lost. 
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Q. What was your rate of compensation on this par- 
ticular job? 

A. That rate was—they paid us $8.24 for 100 miles. 
The jobs I was on was 16 hours a day practically. They 
just about run that way. That would be 250 miles daily 
at $8.24 a [45] hundred. 

Q. Roughly what would that amount to a day? 

A. About $20 a day. 

The Court: That is everyday orvewery other day? 

The Witness: That is daily. Some days it runs a 
little over, some days a little under. 


By Mr. Karen: 

©. Then 177 days multiplied by $20 a day— 

A. 177 days at $20. 

QO. —making a total of $3540 that you estimate you 
lost in wages? A. est 

©. Now these medical expenses, were they taken care 
of? 

A. They were taken cate*of by “an@imsirance pole, 
that I keep. 

Te-Court: Private, personal? 

The Witness: No, this is a Union Pacific group insur- 
eiice: 

The Court: J mean, you pay premiums? 

The Witness: I pay a premium; yes. 
By Mr. Karen: 

©. How much premium did you pay? 

A. It costs $1.65 a month on the average. 

Q. Then outside of this dentist that you went to, you 
have not had to pay out any doctor bills? 

A. No, that was through my insurance. [46] 
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Q. You didn’t see any private doctors of your own, 


did you? pelo: 

©. Now, Mr. DeVaney, did you ever make out any 
accident reports? Ae ees) sir. 

©. Do you recall when you made out the first accident 
report? A. Right after the accident. 

QO. When? 


A. After I seen Dr. Ballachey, | made a report out 
and sent it in to Mr. Taylor’s office. 

Q. Do you recall what date that was? 

A. I got hurt on the 21st, and it was about the 22nd 
or 23rd, possibly the 24th, that that accident report was 
made out and sent in. 

©. What type of report was it? Did you write it, or 
what? 

Peeves) wrote it. Uhey have got a form they call 
1124, something like that, and I wrote and told the num- 
ber of cars on the train, what happened, and the whole 
thing, put it in an envelope and mailed it in to the assistant 
superintendent. 

OQ. Where? A. In Los Angeles. [47] 

©. Do you recall who that was? 

A. That is Mr. Taylor, George W. Taylor. That was 
after I saw Dr. Ballachey. | 

Mr. Karen: Your Honor, I subpoenaed from the 
Pacific Company all accident reports made by Mr. De- 
Vaney and all witnesses, all crew men on that train. I 
don’t know if they are here in court now, but if they are 
I would like to see them. The particular report that I am 
referring to now in my questioning of Mr. DeVaney is 
among those that I subpoenaed. [ don’t know exactly 
how to go about it. Mr. Davis said I could. 
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Mr. Davis: I have no desire to be technical, but the 
first accident report we have from Mr. DeVaney is dated 
March 4, 1944. 

Mr. Karen: Is that the first one you have as to date? 

Mr. Davis: Yes, sir. 

Mr. Karen: You have none before March 4th? 

Mr. Davis: No. 

Mr. Karen: I will go on with my questioning then. 

Q. What did you state in this report that you men- 
tioned that you made out a few days after the accident, 
if you recall? 

A. Just that I had fallen from the train and the par- 
ticulars of the accident and where I was injured and what 
I had done about it. [48] 

Q. Did you make it out in one piece of paper, or were 
there copies? 

A. You make the out in three copies. 

Q. That is called Form 1124? 

Mr. Davis: Form 2611. 

The Witness: Form 2611; that’s right. 


By Mr. Karen: 


@. Worn 2611? A. Wes, sii: 

Q. Is that the only time you made out a Form 2611? 

A. I made out—there were several copies made out 
after that. That was the first one I made out. 

©. Have you a copy of that in your possession? 

A. No, I haven’t. I had a copy but I moved and lost 
those copies. 

QM. Did you request anybody to send you a copy of 
the report you made? 

A. Tasked Mr. Taylor if he would send me a copy of 
the report so I could review it, and Mr. Taylor acknowl- 
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edged that they had it, but he didn’t say that he had it. 
He said he had placed them in other departments. 

©. In what manner did Mr. Taylor acknowledge that 
he had this report? 

A. I told him that I would like to have a copy of the 
report. Three of them were made out. The first one was 
sent [49] in January and one around May when I talked 
to the claim agent, and another one that we were requested 
to make out, the whole crew, in March. 

Q. Before we go into that, I want to talk about this 
report that you said that you made out a couple of days 
after the accident and which you asked Mr. Taylor for 
and you say he acknowledged that he had the report but 
that he had sent it on to other offices; is that right? 

A. He wrote and told me, but he said he had sent it to 
other departments. 

Mr. Davis: Just a minute. I object to counsel testify- 
ing. 

Mr. Karen: He just testified to that. I was repeating 
what he said. 

Mr. Davis: I didn’t so understand it. 

As far as I know, there isn’t any report of that early 
a date. Now if the witness is speaking of writing to Mr. 
Taylor about that report, then I think the best evidence 
is the letter or the copy of the letter. and I will object to 
any further testimony along this line. 

Mr. Karen: That is what I am looking for now. 

The Court: Did you subpoena Mr. Taylor to produce 
any letters that he received? 

Pic iwaren> “No, ldidi t. 

The Court: Is Mr. Taylor an employee of the Union 
Paci- [50] fic? 
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Mr. Karen: I believe he is. 

Mr. Davis: Yes, sir. 

The Court: Do you have any letters? 

Mr. Davis: No. There wasnt amy such letter, your 
Honor. 

The Court: You have no letters at all from the plain- 
titi? 

Mr. Davis: Not as to this period of time. 

The Court: That is, not prior to this report of March? 

Mr. Davis: That is right, sir. 

The Court: You made out a report on the form and 
mailed it into Mr. Taylor? 

The Witness: Yes, that is right. 

The Court: Did you leave it for somebody else to mail? 

The Witness: No. I put it in a company envelope and 
addressed it to Mr. Taylor. That is required, any time 
we get hurt. 

The Court: Where did you leave that? 

The Witness: I put it in the company mail and it is 
delivered in. 

The Court: Company mail where? 

The Witness: San Bernardino, in the mailbox. 

The Court: In the station? 

The Witness: Yes, the same as our time reports and 
time [51] slips. 

The Court: There is a special company mailbox there? 

The Witness: Yes, sir. 


The Court: You do not have to put any postage on it? 
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The Witness: No, sir. 

The Court: And that is what you did with the first 
Reporte 

The Witness: Yes, sir; that is right. 

Mr, Davis: This letter that counsel has is probably in 
Mr. Taylor’s file. I don’t have it. But I have no objec- 
tion to it being presented. 

The Court: You have no objection to the use of a 
copy? 

Mr. Karen: This is the original letter, your Honor. 

Mr. Davis: This is the original letter that Mr. Taylor 
sent to Mr. DeVaney, so I have no objection to that. 

ihe Court: All right: 

By Mr. Karen: 

©. I will show you what purports to be a letter dated 
February 13, 1946. Do you recall that letter ? 

A. Yes, I do. 

The Court: Did you receive that in the mail? 

The Witness: I received that in the mail. 

The Court: On or about the date it bears? 

iine Witness> On op about the date it bears, your 
Honor. 

Mr. Karen: I would like to submit this in evidence as 
[52] plaintiff’s exhibit next in order. 

The Clerk: No. 4. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 4.) 
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Los Angeles, Feb. 13th, 1946 
582-D 


Me. M. R. Devaney, 
1219 West 10th Street, 


San Bernardino, California. 


(cc—Mr. G. C. Fish) 


Referring to your letter of Feb. 8th requesting that I 
return to you a copy of accident reports made out by you 
concerning injuries to you occurring on Jan. 23rd and 
May 20th: 


These reports were forwarded at the time they were 
received to other departments and am unable to comply 


with your request. 


G W Taylor 
G. W. Taylor 


Case No. 4876-PH. DeVaney vs. U. P. R. R. Plfs. 
Exhibit No. 4. Date May 7, 1946. No. 4 Identification. 
Date May 7, 1946. No. 4 in Evidence. Clerk, U. S. Dis- 
trict Court, Sou. Dist. of Calif. JM: Tiern, emmy 
Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 
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Mr. Karen: I would like to use it now, if I may, your 
Honor. 


(The document referred to was passed to counsel. ) 


Mr. Karen: Your Honor, is it better that I read this 
letter or have the witness read it? It doesn’t make any 
difference to me. 

The Court: I will read it. 


(The document referred to was passed to the Court.) 


By Mr. Karen: 


(Oe) bis letter that you received from Mr. Taylor, 
what does that refer to? 

A. It is his answer in regard to the copy of the acci- 
dent report I sent into him. I asked him for it. 

©. What accident report were you referring to in the 
letter that you wrote to him and to which this was an 
answer ? 

A. Usually when an accident happens, the accident 
reports are made up by the employee, and he is entitled to 
a copy for his own file, or for his own information. 
There was something I wanted to look at and I asked him 
if I could have a copy of the reports that I had mailed in 
to him so that I could refer to it myself, and that was the 
answer he wrote [53] back, that it had been given around 
to the other departments of the company. 

©. After that report that you mentioned you made out 
a few days after the accident, did you make out any other 
Meponraduter that? 

A. No, that was all I made out except the March 
report. That was the second one. I made the first one 
out after I got hurt, then there was another one requested 
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by the company. Mr. Taylor wrote back and wanted the 
whole crew to make out an accident report in March, 
including myself. 

Q. Did you do that? Av Mies; f dict 

Q. Did you ever have a discussion at the time of the 
accident with conductor Brown? 

A. Other than I reported to him that I was hurt and 
was going to go over to the caboose, and I asked him it 
he wanted to send in a report, and his answer was, “You 
better see the doctor first before we send in any report at 
all.’ That is so he would know what to put on his report. 

©. Do you know a Mr. Ford? A. Wes, Sim 

Q. Who is he? 

A. He isa claim agent for the Union Pacific. 

Q. Did you ever have a talk with him about this 
accident? [54] 

A. He stopped at my house and asked my wife to 
bring me down to the Santa Fe freight house depot when 
I returned to work, and that was sometime around about 
three months after | got hurt. He wanted to make out 
a report of it and talked to me. 

Q. What is his job? 

A. He isaclaim agent for the company. 

©. Did you give him a report? 

A. He sat there in the room and asked me a few ques- 
tions about it, and IT asked him how it was going to be 
taken care of, and all that, as far as my family was con- 
cerned, and he said— 

Mr. Davis: Well, now, just a minute, J object to tat 
It is hearsay, I should think, unless there is some admis- 
sion perhaps. 

The Court: I don’t know. 
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Mr. Davis: I don’t know either. 
(ies Comin Site witness started tovsay “he said.”’ 


By Mr. Karen: 

©. Go ahead. What did he say? 

A. In other words, Mr. Ford said he merely wanted 
to take a picture of the accident, and I asked him how I 
would be able to be financed while I was in the hospital, 
and he said that would all be taken care of after I got 
out. He said, “We will fix you up first and we will take 
€mic oi that [S>}atter the operation.” 

©. At this time that you were off from work, did you 
receive compensation? Aye N OF sir: 

©. How did you— 

The Court: Just a moment. Do you mean did he 
receive pay? 

Mr. Karen: I am sorry. That is right. 

The Witness: No, sir. 


By Mr. Karen: 

©. Have you ever received any compensation? 

A. No, sir. 

The Court: In speaking of compensation, are you 
using it in the legal sense now? 

Mr. Karen: No, I meant pay. 

The Court: Such as Workmen’s Compensation? 

Mr. Karen: No. In my first question I was referring 
to his daily pay. 

The Court: Daily pay? 

Mir iearen. Yes rat $20 a day. 

> Youtdmmt reeeive that money at all at any time 
while you were off? AL Gir. 
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The Court: Did you ever receive any money? 
The Witness: I never received a penny. [56] 
The Court: For the time you were off? 


The Witness: From the time I was off, from the time 
I got hurt. 


By Mr. Karen: 

Q. Did you experience any difficulty in taking care of 
your family? 

Mr. Davis: Ii the Court please, I object to that: 

The Witness: I did. 

The Court: That goes without saying, I think. If a 
man doesn’t get money, he doesn’t get money. 


By Mr. Karen: 


Q. Do you know a Mr. Clark? A. Yes, sim 
QM. Is that the gentleman sitting here, the second 
gentleman sitting there? A. Sige. “sir. 


Q. Did you ever have a talk with hime 
A. Yes, sir. I talked to him in December after [ left 
the hospital. 


Q. What was that conversation about? 

A. I referred to Mr. Ford’s statement about what the 
compensation would be, in other words, there would be 
something given me for the time I lost after I got out of 
the hospital. Mr. Clark said, “I don’t have your papers 
on file, but J will send back to Omaha to get them.’’ That 
was in |57] December. 

Q. Did you ever talk to Mr. Clark again? 

A. I talked to him later on and he said he had nothing 
to tell ame; so far he had received 0 word on hadeire 
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answer for me at that time. That was later on in Janu- 
ary. And I told him about my condition at that time, 
what I was undertaking. 

©. Do you know Mr. Aaronson? 

A. Yes, 1 know Mr. Aaronson. 

©. Who 1s he? 

A. JI met Mr. Aaronson at Yermo and he took state- 
iments—he is a claim agent in Mr. Clark’s office—he took 
statements from myself and said he wanted to get more 
details, or he would get the details from Mr. Clark and 
they were going to work on it together. 

Q. In other words, you made out a personal report a 
few days after the accident in January 1944, you made 
out another report around March 4, 1944, then a Mr. 
Ford made out a report; is that right? 

A. Mr. Ford must have been sent from the company 
or something. I don’t know. 

©. Iasked you, did he make out a report? 

A. Yes, I made out a report to Mr. Ford. 

Q. Then Mr. Aaronson made out a report? 

A. Mr. Aaronson made out a report. Mr. Ford and 
Mr. [58] Aaronson typed theirs out. I didn’t make no 
handwriting report to them at all. It was all verbal. _ 

QO. They asked vou questions and you talked to them? 

A. They asked me questions and I answered them, and 
they said, “Is that near enough,” and I would say “Yes,” 
and they would type that out. 

Mr. Karen: Do you have all those reports, counsel? 

Mr. Davis: Certainly. 

Mr. Karen: Those of Mr. Ford and Mr. Aaronson 
also? 

Mr. Davis: Yes. 
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Mr. Karen: I would like to look at them. I sub- 
poenaed them. 

The Court: Any objection? 

Mr. Davis: On the assumption that I may introduce 
them if counsel looks at them and chooses not to introduce 
them. I understand that is the rule in the Federal Courts. 

The Court: I can’t tell you in advance what I will 
rule when I come to the offer of them in evidence, but I 
think counsel has a right to see them. 

(The documents referred to were passed to counsel. ) 
By Mr. Karen: 

Q. Did you sign any of these reports? 

A. I was asked to sign the one Mr. Ford made out, 
and [| signed it. 

The Court: You said you didn’t go back to work until 
[59] March 1945? 

The Witness: Yes. your Honor. 

The Court: And you got out of the hospital in the 
latter part of November? 

The Witness: Yes, your Honor. 

The Court: 1944? 

The Witness: Yes. The doctors wanted me to take 
three months after the operation. 

The Court: What doctors? 

The Witness: Dr. Gamette. 

The Court: Dr. Gametter 

The Witness: Dr. Gamette, chief surgeon for the 
Union Pacific. 

The Court: Told you to stay off three months? 

The Witness: That it would take three months. Then 
when I went back to work I had to take more time off. 
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The Court: You had to take more time off? 

The Witness: I took another week off. I was too 
weak yet. 

The Court: Does the California Workmen’s Compen- 
sation Act apply to railroads? : 

Mr. Davis: No, sir. This is brought under the Fed- 
eral Employees’ Liability Act. 

The Court: Isn’t there workmen’s compensation pro- 
vided in that? [60] 

ine Davis: No, sir. 

Mr Karen: No, your Honor. It has no bearing at 
all. That is the state unemployment act. 

The Court: What I am trying to get at is, is there 
any means provided for compensation such as the Cali- 
fornia Workmen’s Compensation Act? 

Mr. Karen: In the state or federal government? 
Under the Federal act it does. 

The Court: For railroad employees? 

Mr. Karen: Under the Federal act it provides for 
damages, the same as any ordinary accident. I mean, 
there is no particular rate of compensation such as there 
is under a workmen’s compensation act. 

Isn’t that right? 

Mr. Davis: That is true, your Honor. 1 guess most 
of these cases have been brought in the state courts so 
that it is an unusual procedure to be here. 

The theory of the act is that the employee, in order to 
recover, must prove negligence, and that negligence was 
the proximate cause of injury. Then contributory negli- 
gence is a partial defense, not a complete defense. 

The Court: What sections of Title 49 are applicable 
here? 
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Mr. Davis: It is Title 45, Sections 51 to 57, or 59, I 
cuess it goes to. [61] 

The Court: Title 45 and not Title 49° 

Mir. Davis: “Title 45;7yes, sir 
By Mr. Karen: 

Q. Mr. DeVaney, do you recall what you said in the 
report of March 4, 1944? 

A. No, I don’t recall word for word any more than 
what I wrote down. I don’t recall even what I wrote 
down. 

Mr. Karen: I think probably the best way to do this 
would be to let you introduce it and let you question him 
on it and then I can take it on redirect again. 

Mr. Davis: Allsright. 

Mr. Karen: That would'be the best way. I could do it 
this way but it doesn’t make any difference. 

Mr. Davis: I haven’t any objection to their going into 
evidence. 

Mr. Karen: JI think I would have a little more leeway 
if I let you do it. 

Mr. Davis: Allright. 

By Mr. Karen: 

QO. Mr. DeVaney, at the time that you fell off the car 

did you make any cry, let out a cry, or holler in any way 


at all? A. Not that JT recall. 
Q. You stated you worked for railroads a long period 
of time, since 1926, \[62 | A. Mies. 


©. Can you tell the Court just how you personally felt 
concerning injuries and your job? 

Mr. Davis: If the Court please, I object to that. 

Mr. Karen: I ‘believe this 1s -very important, your 
Honor. 
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The Court: It might be important, but it might not be 
admissible. 

Mr. Karen: I believe it is also material. 

Maybe if you don’t want me to talk in front of the 
witness, there is no jury here— 

The Court: Certainly. Tell me how in the world 
anything like that can be material. 

Mr. Karen: MHere is the thing: It is common knowl- 
edge that these men working on a railroad, I mean when 
they lose a day’s work or 1f they complain about anything, 
and they are laid off a day, or fired, with the possibility 
that they might be fired or they lose their wages, over a 
period of time these men become calloused and hardened 
to the fact that they have got to stay on the job. It is 
something like being in a military service. They cannot 
do a thing without a card or a slip. They can’t refuse to 
go to work unless they get a letter from the doctor. They 
just have to go to work. 

Now I want to ask this witness, the plaintiff in this 
case, just how that comes about. I think it is material 
anticipating the admission in evidence of certain documents 
[63] that will be claimed to have been signed by Mr. 
DeVaney after the accident happened. I can ask him that 
after the admission of the documents, I suppose. 

The Court: I don’t think you can ask him that now. 
I don’t know whether you can even ask him that after- 
wards. 

Mr. Karen: Well, certainly J think maybe the best 
thing to do is to wait until afterwards. I think that will 
be clearer then, the picture will be clearer. 

The Court: The objection is sustained to your ques- 
tion. 
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By Mr. Karen: 
Q. How do you feel now, Mr. DeVaney? 
The Court: How does he feel about what? 
Mr. Karen: Personally. 
The Court: How does he feel physically? 
Mr. Karen: Physically today. 


The Witness: I feel fair, I guess. I never got over 
the nervous shock of that fall, and there seems to be a 
little slight bruise on the left testicle yet that bothers me 
occasionally. 


By Mr. Karen: 
©. When did you have your last physical examination? 
A. Last week. 
©. By whomr 
A. By the chief surgeon, Dr. Gamette. 
Q. Did he observe this left testicle? [64] 
A. I told him about it. I am afraid of it and I am 


afraid to cut loose yet, because it is only a year ago since 
I was operated on. I am sensitive to it. 

O Wid he examiiie your A. He examined me. 

The Court: Did he examine your testicle? 

The VWiithness: He cid, yourteioner 
by Mire Waren 

©. Since the operation, have you been able to engage 
in normal sexual intercourse with your wife? 

A. Not without the fear of having my testicle hurt 
and give me trouble all over again. It was bruised. 

The Court: Just a minute now. 

Have you had sexual intercourse with your wife? 

The Witness: Yes, sir. 
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By Mir. Karen : 


©. Was it normal? 

The Court: How can a judge decide what is normal 
sexual intercourse between some man and his wife? 

Mr. Karen: He can say whether or not there was any 
particular pain. 

The Witness: It was painful at first after the opera- 
tion, but gradually it hasn’t been so severe. 

By Mr. Karen: 

©. Are you working now, Mr. DeVaney? [65] 

fae \e6) 

QO. What type of work are you doing now? 

A. Brakeman, same as before. 

The Court: Over Cajon Pass? 

The Witness: No, sir. I am in Los Angeles now on 
the extra board. We still operate over Cajon Pass the 
same as before. 

Mr. Karen: I have no further questions at this time. 


Cross-Examination 


By Mr. Davis: 

Q. Iwill show you a Form 2611, Mr. DeVaney— 

The Court: Do you have a series of them? 

Mr. Davis: No, just one Form 2611, your Honor. 

The Court: I thought if you had a series of documents 
you might have the Clerk mark them now for identification 
and that will keep the record straight. 

Mr. Davis: All right. 

mire"Conrt: Are there three of them? 

Mr. Davis: No, this is one exhibit. 

The Clerk: The Form 2611 is Defendant’s Exhibit A, 
and the other is Defendant’s Exhibit B. 


v2 Union Pacific Railroad Company, etc. 
(Testimony of Martin R. DeVaney) 


(The documents referred to were marked Defendant’s 
Exhibits A and B respectively for identification. ) 


By Mr. Davis: 

Q. Iwill show you Defendant’s Exhibit A for identifi- 
[66] cation, a Form 2611, and ask you 1f that is made out 
in your handwriting. 

A. Yes, that is my handwriting. 

Q. I will show the back side of the form and ask you 
if the handwriting on that side is yours. 

A. Yes, sir; that is my handwriting. 


©. And it is dated March 4, 1944. Is that the proper 
date that you made that out? peace: 


©. Now I call your attention to question 26, which 
states : 

“Remarks: State fully any further information 
you can. I asked the conductor if I should make a 
report of the accident when it occurred. He advised 
not unless I was injured. Adter about three wees 
iny left side of my abdomen began to swell and I 
treated it with liniment after which the swelling left 

but the side bothers me at times since.” 


I understand that you wrote that yourself on March 
4th, 1s that correct? A. What 1s: pit. 

Q. Now will you explain to me, if it is true, as you 
have told us this morning, that you noticed in the shower 
the morning of the accident when you got home a swelling 
and a redness, then what explanation have you for making 
that 167| statement in the form Zour: 

A. Well, I already had gone to the doctor and I was 
examined by him and he knew my condition. 
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QO. Now in that Form 2611, you say that three weeks 
after the accident you first noticed a swelling. How do 
you explain that statement in view of your testimony this 
morning that you noticed it the morning of January 21st 
when you took a shower? 

A. The swelling was still there from the time I got 
hurt. It just kept getting worse and worse as time 
went on. 

QO. That is the only explanation you care to make? 

os Yves, sir. It started right out from the very fall, 
the beginning, and afterwards it just kept getting worse 
until T had to lose time over it. It was very difficult for 
me to get around. 

Mr. Karen: I can’t hear you, Mr. DeVaney. Speak up. 

The Witness: The injury got more violent as it went 
on, that is, the pain and all. 


By Mr. Davis: 


©. You stated this morning that you notice the swell- 
ing and the redness in your groin on the morning after 
you got home when you were taking a shower, is that 
correct? A Wea is eo 

©. But as I understand your statement here on March 
4th, you say: “After about three weeks my left 
side—” [68] 

Mr. Karen: I object to that, your Honor. It has been 
asked and answered. I think Mr. DeVaney has answered 
the question. Now he is asking him the same thing over 
again. 

The Court: I don’t know whether he is or not. He 
hasn’t finished his question. 
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Mr. Karen: Well, he is going to read it from the 
report. 

The Court: J don’t know what he is going to do. 

Mr. Karen: J! will withdraw the objection at this time 
and make it later. 


By Mr. Davis: 

Q. On the Form 2611 you say: “After about three 
weeks—after about three weeks—my left side of my abdo- 
men began to swell—” 


Mr. Karen: Does that have “after about three weeks” 
twice in there? 

Mr. Davis: No. 

Mr. Karen: You were just emphasizing it? 

Mr. Davis: That is right. 

Mr. Karen: I still object to the question. It has been 
asked and answered. 

Mr. Davis: I don’t believe I finished the question yet. 


The Court: Let’s start over again on your question. 


Ey lr. Davis: 


©. As I understood your testimony this morning, you 
noticed a swelling in your left groin when you were taking 
a [69] shower the morning when you got home. 

A Yes. 


©. Now on this Form 2611 you say: “After about 
three weeks it began to swell.” Now I am saying, how 
do you reconcile those two statements. 

A. The swelling already was there, and the swelling 
just got more severe. 
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QO. Now I will show you Defendant’s Exhibit B for 
identification and ask you if that is the statement you 
referred to taken by Mr. Ford. 

Peep cecmmtnat ic therone. | Ile typed it out. “Ihe only 
way I can identify it is if I signed it. 

©. You will see at the bottom of each page it is signed 
“Martin R. DeVaney.” Is that your handwriting? 

A. I know my wife signed it at the same time. 

Mr. aren: Speak up. 

The Witness: This is the report taken by Mr. Ford. 


By Mr. Davis: 
Q. Did you read that report before you signed it? 
A. No, sir, I didn’t. I just glanced at it and signed it. 
Q. Now I call your attention to the second paragraph 
on page 2 of the report, as follows: 
“T did not notice any pain in this area afterward 
until about two or three weeks later I noticed, [70] 
after cohabitation with my wife, I noticed quite a 
severe pain and my left testicle swelled up to about 
the size of an orange. ‘That is the first time I noticed 
any pain in this region.” 
You so stated to Mr. Ford on April 22, 1944, did you 
not? 
A. Well, if I had told them any more than the doctor 
already knew— 
©. Did you so state? 
The Court: Did you state that to Mr. Ford? 
The Witness: I stated that; yes. 
Tne Court eA ll ent. 
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O. Now what is your explanation for it? 


A. Well, there must have been a question asked to me 
in order to have an answer like that in his statement. 


Q. Iam asking if you have any explanation as to the 
difference between your statement to Mr. Ford on April 
22, 1944, and your testimony here this morning. 


A. Iam thinking of your answer. I am just trying to 
straighten it out in my mind. I seem to be confused over 
your question. There is something here I can’t give you 
the correct answer to. 


Q. As I understand the statement that you made to 
Mr. Ford, you told him that you didn’t notice any pain in 
the region of your left groin until two or three weeks 
after this [71] fall from the flatear. Now I understood 
this morning that you said you noticed pain immediately, 
that you had a stabbing sensation at the time you fell from 
the car; that you got sick in the night and vomited some 
coffee. and you had pain constantly in that region all the 
time, and then when you took a shower the next morning 
you saw that it was swollen and red and you went to Dr. 
Beellachey a couple of days later. 

Now have you any explanation to make as to the differ- 
ence between the statement you made to Mr. Ford and this 
testimony that you have given this morning? 

A. Other than the injury continued to show greater 
signs of damage and to my health. The thing was, I was 
hurt and they knew about it, and the swelling was there 
and it continued to stay there, and the abrasion was there, 
the hernia was puffing out and kept getting worse. I told 
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them just as I am answering you here, after three weeks 
it got very severe, it got worse. 

©. Did you ever suffer any pain in the region of the 
left groin prior to two or three weeks after the accident? 

A. I suffered right from the beginning of the fall. 

Mr. Davis: May I introduce these in evidence then, 
your Honor? 

Mr. Karen: No objection. 

ThewGourt: Admitted. [72] 


(The documents referred to were received in evidence 
and marked Defendant’s Exhibits A and B respectively. ) 


[DEERE NPANTS Perle 7 


iagn@k FOF PERSONAL-INJURY TOLEMPLOYES, 
PASSENGERS OR OTHER PERSONS. 


Instructions.—A separate blank must be filled out for 
each person injured whether the injury is severe or slight, 
by each employe present. Every Question That Would 
Pertain to the Accident Reported Must Be Answered 
Fully. If blank spaces are insufficient for full statement, 
answer further in form of letter and attach hereto. 


I. Name, residence (street and number) and P. O. 
address of person injured. Martin R. DeVaney 
WhOS (La Junta St. San sBernardino Calif. 

ZW Age. 38 Occupation. Brakeman 


3. A. Married or single. Married If married, name and 
residence of wife or husband. Hilda DeVaney 
MO Measmitd ot oan Bermlaraino @ant: 


2 * 2 2 2 x 2 * 
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4. A, 


7 tee. 


8. A. 


Employe, passenger, traveler on highway or tres- 
passer? Employe If employe, how long in service 
of this Company, and in what capacity; 7 
months Brakeman 


2 2k 2 2 * 2K 2 of 


Date, hour (day or night), and exact point where 
accident occurred. Jan 21 1944 East Switch of 
Westward siding. About 1025 pm. Cajon 


If at night, was it very dark? Wes iivdijen 
weather. Cloudy 


2 2 ok * ok 2 2 x 


On main or side track? Main track Curve or 
Straight line? (State whether curve to right or 
left.) Straight Up or down grade? Down 


Train No. Ex 5097 West Conductor, yardmas- 
ter or foreman R. G. Brown 

Engine No. 5097 Engineer. C. P. Sturgeon 
Fireman. A. J. Dalmolin 

* * * Head Brakeman. R.R. Hopkins. Rear 
Brakeman and Perter. K. D. Anderson 


*K * * *K * * * > 


No. cars in tfain. 29 cars» No. leads 28 Gare 
No. cars with air brakes. 29 cars ula what Ge 
rection was train moving? West 


Were all air brakes commected? Ji mot state wpiig. 
Yes 
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ine 


10. 


i. 


a2. A, 


14. A. 


Speed of engine or cars at time of accident. 8 
mulesgper hetr ~ * ~*~ Ii backifig up, who 


was on rear end? Going—foreward 


State your location with reference to point of 
accident. Standing on flat car. (South Side) 


* * * * * * * 2 


What was injured person doing at time accident 
occurred? Walking west and walking on a flat 


Car. 


Give full particulars of cause of accident. While 
walking to the end of flat car, a broken wire 
which was nailed to surface of car, caught the 
leg of my over alls and cause me to trip and fall 
off the car to the ground landing on my chest 
and stomach. The flat car was loaded with Army 
Trucks and I was walking by them when the 
accident occured. 


Was person injured while making coupling or un- 
coupler iINe » ** * 


* * * * * * * * 


Was there any defect in track, bridges, building, 
rolling stock, machinery, tools or other appliances, 
that caused, or may have assisted in causing the 
injury? If so, state fully. Heavy wire used to 
support Trucks loaded on flat car were broken 
and dangling and impossible to see at night with 
lantern light as to their position. 
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iB. 


14. C. 


nS. 


To. AX. 


Ve 


lla 


20. 


2h. 


ae. B. 


If there was a defect, how long had same existed? 
I don’t know. Had saine beentreportedie Madiiar 
been noticed before as broken. * * * 


Did injured person know of defects? No 


K K * * * *K *K K 


State what precautions were taken, and by whom, 
to prevent the accident. My lighted lantern was 
used to light the direction while working 


In your opinion what further precautions could 
have been taken? None 


How many persons were assisting in the work? 
None 


Was there sufficient assistance to do the work 
safely? Yes 


Was the engine properly handled? Yes. Was 
the engine equipped with the automatic bell 
riiger’ Yes 

What signals or warnings were given, and by 
whom and in what way? None 


2 2 * * * 2 * 2 


What distance did engine or cars run after the 
accident occurred? About ten or fifteen cars. 


What does injured person say as to extent of his 
injuries? No injurze noticed until about three 
weeks after accident 


What does injured person say was cause of ac- 
cident? Broken wire supports fastened from 
Army Truck wheels to surface of flat car floor. 


vs. Martin R. DeVaney Sl 
(Defendant’s Exhibit A) 


B. In whose hearing was statement made? I reported 
the accident to the Conductor at the time it hap- 
pened and he asked me if I was hurt, I told him 
no injury was noticable. 


2S: Was injured person insane, intoxicated, blind or 
deaf? No 
2 x > * k x x 
AG Remarks: State fully any further information 


you can. I asked the conductor if I should make 
a report of the accident when it occured, he ad- 
vised not unless I was injured. After about three 
weeks my left side of my abdomen began to 
swell and I treated it with liniment after which 
the swelling left but the side bothers me at times 
since. 


(Sign here) Martin R. De Vaney 

(Occupation) Brakeman 

(Address ) ie ew aiiy ot Sal he miarcdinonealin, 
Month. Day of Month. 


(Date) March 4 1944 


* * * xf * * * 2 2 


Case No. 4876-PH. DeVaney vs. U. P. Deft. Exhibit 
A. Date May 7, 1946. No. A Identification. Date May 
7, 1946. No. A in Evidence. Clerk, U. S. District Court, 
Sou. Dist. of Calif. J. M. Horn, Deputy Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 
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and I didn’t get up right away. Anderson, rear brake- 
man, was the first one to see me and he saw ime sitting te 
on the ground there and asked what was the matter and 
told him I fell off of that flat car up ahead. It was dark 
and Hopkins was the only one who might have seen me 
fall. It was dark but I was carrying an electric lantern 
as I went over this car and it was lighted at all times 
so that I could see where I was going. This broken guy 
wire was one of the wires crossed from the rear of @he 
forward truck to the stake pocket hole about opposite the 
nearest wheel of the next truck. This wire that I fell 
over was broken and dangling. Broken off right at the 
stake pocket. There were four or five wires in this stake 
pocket and they were all rusted and they are not visible at 
night. You can because we expect to find things like that 
and look for them but I didn’t see this wire until I had 
fallen over it. I don’t know if I could have seen it if I had 
looked or not because we went back afterward and wrapped 
this piece of wire up around the other wires to get it out 
of the road so it wouldn't hit someone in the eye. All 
these wires, except the one which had broken, were hold- 
ing the load. 

I have read the above and it 1s true. 

Martin R. DeVaney, San Bernardino, Calif., April 22, 
1944, 


Witness: Mrs. Martin R. DeVaney 
C. T. P@ster 
D. J. Ferd 
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This broken wire was rolled up so it stuck up above the 
other wires. They way they were fastened, they were 
twisted up real tight beneath the stake pocket and this one 
wire had broken and the spring in the wire had caused 
it to curl up so it was sticking above the other wires. 


When I fell I did not notice any pain in the region of 
my groin to indicate I had received a hernia at the time. 
I had lost my breath and was a little shaky at the moment, 
thinking I was lucky I didn’t go under, and I did not no- 
tice any pain in this area afterward until about two or 
three weeks later I noticed, after cohabitation with my 
wife, I noticed quite a severe pain and my left testicle 
swelled up to about the size of an orange. That is the 
first time I noticed any pain in this region. I went to 
Dr. Nevin then the next day to see what could have caused 
this hernia and I told him about it. I wish to correct this 
statement. Dr. Ballachey in Yermo was the one I went 
to in Yermo. I told the other men on the crew about this 
the next day after I first noticed this pain, and went to 
Doctor Ballachey when I got to Yermo. I explained to 
him that the abdominal wall had swollen and a tight cord 
down through my left testicle that bothered me when I 
walked. He told me it looked to him like it could be a 
hernia and he wasn’t definite about it and I went back 
to him a second time and he was examining me for 
Group insurance the second time I went to him and he 
said he thought I had a hernia and sent me to Dr. 
Gammette. I have since gone to Dr. Gamette and he 
said it is a strangulated hernia. He didn’t say what kind 
it was but said with this type I shouldn’t go too far away 
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from the home terminal, that I could work if I kept in 
touch with the Doctors and made arrangements to get to 
the hospital as fast as possible. 

I have done no running or jumping or anything and’ 
this accident I had is the only one I have had that I 
could account for receiving this hernia. I have had a 
number of physical examinations and have never had any 
hernia before this time. I lost no time whatever after 

21st 
this accident of January 26th, until two or three weeks 
afterward when I first noticed it and I have lost several 
days at different times since then. I did not make any 
report of this accident whatever until about three weeks 
afterward but I did tell Brown, the Conductor, about it 
the same night it happened and of course the whole crew 
knew about it. Above report includes all facts within 
my knowledge concerning this. 

I Have Read the Above and Miismiiie: 

I have read the above and it is true. 

Martin R. DeVaney, San Bernardino, Galiit., Aprile. 
1944. 

Witness: Mrs. Martin R. DeVaney 

C.. 1. Hoster 
D. J. Ford 


Case No. 4876-PH. DeVaney vs. U. P. Deft. Exhibit 
B. Dated May 7, 1946. No. B Identification. Date May 
7, 1946. No. B in Evidence: Clerk, U.S. District Comm 
Sou. Dist»of Calif. J. M. Horn, Deputy Clerk 

| Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. | 


vs. Martin R. DeVaney 87 


(Testimony of Martin R. DeVaney) 


By Mr. Davis: 

©. Now I understood you to say that you went to Dr. 
Ballachey on the first trip after the fall from the flatcar. 

Pe Wes, sir, aS iariee | Can recollect. 

©. Isn’t it a matter of fact that you did not call on 
Dr. Ballachey until he examined you for the group insur- 
ance on February 16th? 

A. No, sir. I saw Dr. Ballachey twice before that 
time. He already knew about the hernia when the accident 
papers came out. 

©. The accident papers? 

A. JI mean the insurance papers. 

©. But he examined you on February 16, 1944, for 
group insurance, didn’t he? 

A. I believe that was about the date. 

©. On that date he told you that you had a left in- 
guinal hernia, did he not? Bu RS, 

mhev@ourt: Prat isthe firstaime hevteld you that? 

The Witness: He knew about that before. He ex- 
plained it to me at that time, at the time of the’ insurance. 

The Court: Had he told you that before? 

The Witness: Oh, yes, your Honor. [73] 


By Mr. Davis: 


©. Wha& part of the train was this flatear in that 
you fell from? 


A. It was closer to the rear of the train than it was 
to the head of the train. It wasn’t exactly in the middle. 
It was several cars from the caboose. It was about two- 
thirds back from the engine. 
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Q. About how many cars were there in the train? 

A. Oh, somewhere in the neighborhood of between 20 
and 30 cars. 

Q. At the time that you fell, you say you stayed 
motionless for a while and until the train came to a 
stop? i. Weswsin. 

Q. What part of the train came to a stop opposite 
you? A. The caboose. 

Q. Just the caboose came up to you when it stopped? 

ny MAGS: 

QO. And Mr. Anderson got off the caboose then and 
helped you up? 

A. Yes. The train was entering a siding at that 
time, and the caboose just went in the clear of the siding, 
and Mr. Anderson dropped off to get the switch and I 
was lying on the ground. 

Q. As I understand it, it was your duty to make an 
examination or inspection of this train at all points 
at [74] which you had time to do so after leaving Yermo. 

A. Yes, sir. 

Q. That is the general duty of the swing freight man, 
isn’t it? A. Yes, sir. 

©. Did you make any inspection of the train at 
Yermo? 

A. 1 don’t recall all our stops that we made, but 1 
inade an inspection at every point that presented itself. 

Q. You usually stop to take water at Barstow, don’t 
your 


A. We usually stop to get our orders at Barstow. 
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©. To get your orders? 

A. Yes. We walk up on the right-hand side of the 
train there. I always walk up with the conductor. 

©. Did you walk up the right side at Barstow on this 
day? ees: 

©. What time? 

The Court: What was the answer, yes? 

The Witness: Yes, sir. | 

The Court: After the accident? 

The Witness: This was before the accident I am re- 
ferring to. 


By Mr. Davis: 

©. What time did you leave Yermo? [75] 

A. We are usually called out of San Bernardino and 
Yermo about 2:00 o’clock. That is our regular schedule 
time. 

©. That would get you to Barstow when? 

A. According to the train traffic, they were very busy 
at that time and it was just one train behind the other. 
It is hard to make an estimate. 

©. Do you remember on this occasion what time you 
got to Barstow? 

A. If it was normal as to what work we had to do 
at Daggett, a station in between Barstow and Yermo, 
we would get into Barstow, if we left on time, around 
4:30 or 5:00 o'clock. That was about our usual arrival 
time at Barstow. 

©. Of course that was broad daylight at that time? 

A. The stn was just setting at that time. 
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Q. You made an inspection of the right side of the 
train there at Barstow? | 

A. Yes, sit. We walked up on the right side of he 
train at Barstow because the left side is all abbreviated 
with odd tracks and debris and the walking isn’t very 
good. They were building a new yard at that time. 


Q. Then at a later point, did you inspect the left side 
of the train? 

A. Our next stop in a normal trip west would be at 
Victorville. 


©. Did you inspect the left side of the traga 
there? [76] 

A. I inspected the right side of the train. The main 
line runs right alongside the left side. 


©. Was it somebody else’s duty to inspect the left 
side of the train? 

A. Usually the conductor walks on the left side and— 
one of us or the other; we don’t always walk the same 
side, but I always walk the right side. 


©. If you had seen any loose wires holding the tractor 
on, you would have fixed it up the way Mr. Hopkins did 
after the accident, wouldn’t your 

A. If I had saw them; yes. Ji we had had time. “Me 
way our cargo was being shipped, 1f we stopped and 
repaired every car that had something hanging out or 
falling over during the war, we would never have got off 
the road. 


QO. It didn’t take Mr. Hopkins long to fix that wire. 


A. No, not in this particular case. 
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©. If you had seen that condition you would have 
fixed it up, wouldn’t your 

A. I would have; yes. 

©. And if Br. Brown had seen that condition he 
would have fixed it up, wouldn’t he? fier WES. Git. 

©. You have told us that a good deal of the time 
you were off sick on account of this injury, during the 
remainder of 1944, and then even after your operation, 
is that correct? [77] A. That is right. 

©. Now speaking of this six days in September that 
you were held out for investigation, isn’t it a fact that 
at that time you had a very severe cold and that that is 
why you were off? 

A. No, sir. I was discharged from the Santa Fe. 

QM. Didn’t you go to the Santa Fe dispatcher at San 
Bernardino and tell him that you had a very bad cold and 
that you were going to have to stay off? 

A. No, sir. 

Mr. Karen: Your Honor, I believe my subpoena prob- 
ably covered the report of that investigation. Have you 
those records, Mr. Davis? 

Wit Davis: Yes. 


Mr. Karen: They will show whether or not the in- 
vestigation was about a cold or a hernia or whatever it 
fas. | havent see them. 

The Court: You will get your chance on rebuttal, 
but not until after 2:00 o'clock, to which time we are 
now adjourned. 


(Whereupon, at 12:00 o’clock noon, a recess was taken 
until 2:00 o’clock p. m.) [78] 
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Los Angeles, California; May 7, 1946; 
2:00 O'Clock P.M. 


The Court: Ex parte matters? 
The Clerk: No ex parte, your mioner. 
The Court: DeVaney v. Union Pacific. 


MARTIN R. Dey aay, 


the witness on the stand at the time of recess, resumed 
the stand and testified further as follows: 

Mr. Davis: I wonder if [ might have this marked for 
identification. 

The Count: ‘es: 

The Clerk: Exhibit C. 


(The document referred to was marked Defendant’s 
Exhibit C for identification. ) 


Cross Examination 
(continued ) 
By Mr. Davis: 

Q. I show you Defendant’s Exhibit C for identifica- 
tion and ask you if the written portion of that is in your 
handwriting. That is a photostatic copy of the original. 

A. Yes, this is my handwriting. 

©. And you made this on November 1, 1944, did you 

Au Vidsiwsit.. 

Q. I call your attention to question 10: 

“On what date did you first have a physician?” 
And your answer: [79] 
Gaclhy February. 

That “early February” is in your handwriting, is tt 

not? A. Yes, that is aight, 
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Mr. Davis: May this be introduced in evidence, your 
Honor? 

Mir. Kawen: Ithaye no objection to that at all, your 
Honor. 

The Court: Exhibit C in evidence. 


(The document referred to was received in evidence and 
marked Defendant’s Exhibit C.) 


PORN DN > Daoist Cc] 


Feeaniped|: “Continental Casualty ©@o! Paeric Coast 
Rail Road Department 114 Sansome Street San Fran- 
Gisco, Cali. 


40366 


CONTINENTAL CASUALTY COMPANY 
Cencral@imce. Chicago lll) 


Claimant’s Preliminary Notice of Accident or Sickness 


Important—This blank should be filled out by the claim- 
ant arid his doctor immediately after the commencement of 
disability and filed with the company at its General Office, 
910 South Michigan Avenue, Chicago, or with: 


Dated San Bernardino, Calif., Nov. 1, 1944 
(Town or City) Date 
1. Full Name Martin R. DeVaney Weight 185 
Height 5°10” Policy No. 9025064 
2. Date of Policy 6-13-44 Date of last premium pay- 
ment Nov 44 To whom paid Paid by the UP. 
RR 
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a 


f?. 


1. 


Placard’ date of birth? 

Bridgeport Conn February AS 1906 
City State Month Day Year 

What is your occupation? Brakeman Monthly 

earnings $400— 

Describe fully your various duties Look over train 

on trips. 

Employer’s name Union Pacific Address Los An- 

geles. 

When did you first notice symptoms of your illness 

or on what date did accident occur? January 21 

AM. 

1944 P.M. 

Date ceased work Nov 1 1944 Hour 930 A.M. 

2 Melaneet std P.M. 

How did the accident happen? Fell from moving 

train while engaged on a trip. 

Where were you at the time and what were you do- 

ing? Had been standing on flat car in train. 

Name the sickness or nature of injury Internal in- 

jury to abdomen. 

On what date did you first have a physician? Early 

February Where Yermo Cahf and San Berd’o Calif. 

Name of physician Dr. Balachey UP Physician 

Yermo, Calif. Address Dr. D. Gamette, Los An- 

geles 

Have you been confined to a hospital. Yes Name and 

address Good Samariatian Hospital L. A. 

Confined to hospital trom Nov 9-1944 Hour 10 

AM. ; A.M. 

ENO 2.29520 1S aes [ig (Cit gare PLM. 
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15. If you have not returned to work, when will you be 
able to? JI dont know 
Wi illta settlement tothat date be satistactory °.......2e 

16. What other disability insurance (Life, Accident or 
Health) do you have? Union Pacific Insurance Dept. 

(State names of companies or association and 
amount in each) 

17. Names and addresses of witnesses to your accident 
K. D. Anderson, R R Hopkins, Russell Brown All 
Brakeman. Address Union Pacific San Bernardino, 
Calling 

Sign your full name Martin R. DeVaney 


San Bernardino Calif. 
City or Town State 
1219 W 10 St. 
Street Address or P.O. Box Number 
Imesidence Phone No. ..............2..2.---..-0000e-- 


* 2 2 x * * * * 2 


Case No. 48/6-PH. DeVaney vs. U. P. RR. Deft. 
Exhibit C. Date May 7, 1946. No. C Identification. 
Date May 7, 1946. No. C in Evidence. Clerk, U. S. Dis- 
meet Court, Sou. Dist. of Calif. J. M. Hern, Deputy 
Clerk. 


| Endonsed)|; No. 11426.) United: States: Cireuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 
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Mr. Davis: I just have one thing further, and that is 
with regard to Mr. DeVaney’s earnings. 

I have here a letter from Mr. Rish, initialed “‘C. C. S.,” 
which is C. C. Shane, wage supervisor, showing the 
figures by months from the time Mr. DeVaney first en- 
tered the service through July 1945, before and after the 
operation. 

I have asked counsel to stipulate that if called this man 
would testify that he had examined the records and that 
those figures would be shown. Counsel doesn’t desire to 
do that. That apparently makes a considerable burden on 
us. Mr. Clark tells me that the payroll records are kept 
in books about two feet by three feet and about so thick 
(indicating), one for each month, and we can’t very well 
bring those 12 up. 

Would it be satisfactory if I bring the man who made 
this computation from those books and testify that he 
had [80] examined the books, rather than bring the books 
themselves ? 

The Court: You wouldn’t be entitled to do that over 
the objection of the other side. 

Mr. Karen: I will say this much: Ti | have auine= 
ment’s opportunity to go over those figures with Mr. 
DeVaney and if they are substantially correct, I will 
withdraw my objection to them. 

Mr. Davis: I will be glad to do that. 

The Court: All right. 

(Conference between the defendant and counsel. ) 


Mr. Karen: Your Honor, Mr. DeVamey says that mm 
his book, that little book, he does have his figures as to 
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how much he made. We will check to see if they cor- 
respond. 

The Court: Why not do that at recess, and he can 
be recalled. 

Mr. Karen: Put it in for identification now if you 
want to, and then go into it later. 

The Clerk: Exhibit D for identification. 

(The document referred to was marked Defendant’s 
Exhibit D for identification. ) 

By Mr. Davis: 

©. Did you give a history of this accident at the time 
you entered the hospital? 

A. Only the questions 1 was asked. I don’t recall all 
the history of it. [81] 

©. Some doctor asked you questions? DX. WAGs: 

©. As to the onset and progress of this condition, and 
all that, did he? A. Yes, sir. — 

QM. Did you tell the doctor: “About nine months 
ago’’—and this was dated November 8, 1944—‘( February 
1944) the patient noticed swelling of the left testicle and 
a few days later swelling in the left lower abdomen.” 

Did you tell him that? 

A. You say it was in February 1944 it shows there? 

Q. I will show you how it is written here. 

A. (Examining document) I gave them the brief 
of the case history of the thing, and whatever he wrote 
down, I don’t know as to that. That is what it says 
here. He asked me the questions and I gave him as near 
as I could the dates and everything connected with it, or 
to my knowledge. That is nine months after this hap- 
pened. 
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Mr. Davis: That is all. 
whe Comm: Redireet? 
Mr. Karen: Just a few questions. 


Redirect Examination 


By Mr. Karen: 


Q. Mr. Davis has shown you statements purported 
or admitted to have been written and signed by you, par- 
ticularly [82] the one dated March 4, 1944, and two 
other statements, one typed by Mr. Ford and signed by 
you, and I believe the other one was taken by Mr. Aaron- 
son. 

Is "hat correct, Mr. Dawis? 

Mr. Davis: Yes, 1 "think so, 

Mr. Karen: Was that signed? 

Nir, Dawis: Yes. 


fy) Mir. Kairen: 

©. And Mr. Davis asked you for an explanation as 
to the apparent discrepancy between what you testified 
to this morning and the statements that you made and 
wrote in those particular statements. 

Now will you expiain to the Court why that discrepancy 
exists, 1f any? 

A. You are Tefetring t0 the aimeror the inj 

O. Let’s take the statement of March 4th, in which 
in answer to a question, question 21, ‘‘What does injured 
person say as to extent of his injuries?” and you wrote 
this: “No injuries noticed until about three weeks after 
accident.” 

And then there is also the answer given to Mr. Ford 
which is substantially the same. 
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Will you explain to the Court why you made that state- 
ment in that manner, or those statements? 

A. Well, I was hurt. If I told them how bad I was 
hurt they would pull me out of the service. I had to feed 
my [83] family. I didn’t know what was going to hap- 
pen on this at all. 

QM. On this stand on direct examination you stated 
that you felt immediate pain and that there was a swell- 
ing and you noticed that when you took a shower. 

me 6Y€S. 

©. Are you telling the truth? a Yes, Sit, 

©. And when you made these statements some weeks 
later, did you mean by that that you are retracting your 
statement that you made this morning? 

A. No, I am not retracting my statement. I have 
tried to explain myself as well as I could so far. 

©. At the time that you made a statement to Mr. 
Ford, which is this Defendant's Exhibit B, who did the 
typing? hee Mro ord: 

©. Did he ask you questions as he typed this report? 

A. He sat at the typewriter and he asked questions 
and he would say, “Did this happen this way” or “Did 
that happen that way,’ and I would say, “Yes,” and he 
would write it down the nearest he could to it. 

Q. At the time Mr. Ford took this statement to you, 
did he say anything to you pertaining to this accident 
other than what is contained in this report? 

A. He didn’t say anything further outside of what 
they [84] were going to do about it. 
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Q. Did he talk to you about the operation? 

A. He said they were going to fix me up just like 
new. I would be taken down to the hospital and be com- 
pensated for the damage after they found out from the 
operation. 

Q. What was your frame of mind then at that time 
concerning the accident. the injury, the operation, and 
everything connected with it? 

A. I just didn’t take the report or anything for granted 
because the way he talked to me everything would be 
taken care of and I would be operated on and put in good 
shape and didn’t have to worry about my family or any- 
thing like that. I just rested at ease that the company 
would take care of it. 

QO. What did he say he wanted the report for? 

A. He wanted to make a picture of the thing to send 
to Omaha for his records so he knew where to send it 
for adjustment. 

Q. Did you read it before you signed it? 

A. I-looked at it and signed it. I didn’t read it. I 
had just finished working 16 hours. I was hungry and 
tired. I wanted to go home. 

QO. When you made that statement referred to a few 
moments ago, when you entered the hospital, as to when 
the injury occurred, and I think the answer was about 
nine months ago, and that statement was made in No- 
vember of '44— [85] Ac Weseeme. 

Q. Or I think the answer would be more correct to 
say the early part of February. A. Wes, git 

The Court: That is in the hospital records? 

Mr. Karen: Yes. 
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©. What were you referring to there? That is the 
first time you saw a physician was the first part of Febru- 
ary 1944, is that true? 

A. I don’t quite understand. 

The Court: I don’t understand that either. 


By Mr. Karen: 

©. In the hospital report Mr. Davis referred to a 
question— 

Mr. Davis: I think you are confused with the report 
to the insurance company. 

The Court: He read from the hospital report a few 
moments ago. 

Mr. Davis: Yes, but not as to when he first saw a 
physician. 

The Court: That is the reason I say he had better 
start Over again. 

The Witness: Yes. 


Mr. Karen: Let me have the insurance report. 


(The document referred to was passed to counsel.) [86] 


By Mr. Karen: 


Q. In this insurance report you make a statement: 
“On what date did you first have a physician?” 

The answer: “Early February. 

“Where? Yermo, California and San _ Bernardino, 
California.” 

Is that absolutely correct when you say early February? 


A. Well, no. It was in January the first time I saw 
the doctor. 
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Q. Why did you make a statement there early Feb- 
ruary? 

A. I had to go back to the doctor again after the 
first time. You see, | had a swollen abdomen and I had 
it wrapped up with Sloan’s Liniment, and I saw Dr. Bal- 
lachey and he said he had an idea of what was wrong 
with me, and I went to Dr. Ballachey the second time 
and he told me I had a hernia and explained to me how 
they come about. 

The Court: The second time you went he told you 
that? 

The Witness: Yes, your Honor. The first time he 
examined me he said he believed that is what I had, but 
when I went back to him the second time he was positive. 


By Wir, Karen : 

Q. The first time you saw Dr. Ballachey was January 
22nd, is that correct’? 

A. On mystrip to Yermo; geegom 

©. And you stated on direct examination that it was 
[87] late at night when you saw him? 

# Ilhad toeget the doctor out ai Wed, 

©. How was he dressed? 

A. He had his robe on and he was smoking a cigarette 
in a long cigarette holder, and he had bedroom slippers 
on, He eame out and had ihe sit in the chair ang eae 
examined me. 

QM. Do you know whether or not he made a report 
of that in his records? A. I don’t know. 

Q. Did he do any writing in your presence? 

A. Not that I could see. 
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Q. I will ask you one more question, Mr. DeVaney: 
From the date of the accident, January 21, 1944, until 
March 4, 1944, were you involved in any other accident? 

A. No, sir. 

©. Did you suffer any injury of any kind from any 
cause during that period of time? 

me Not that | can recall. J «as in a train wreck but 
I never had any other physical injury that I recall. 

©. You weren’t hurt in any way at all? 

A. Not that I recall. 

QO. Did you suffer any blows to your abdomen dur- 
ing that period of time? eNO} silts 

Q. Did you strain yourself in any way during that 
per- [88] iod of time? &, No; sit. 

Mr. Karen: No further questions. 


Recross Examination 
By Mr. Davis: 

©. You had been subject to colds a good deal, hadn’t 
you, before this time that-you fell from the flatcar? 

A. I wouldn’t say any more than usual. 

©. Weren't you out of service for several days due 
to a cold in November of 1943? 

A. November of ’43—I was just trying to recall 
—(pause). 

Pieeiaren: Your Eonor, I dont see the materiality 
of that particular question. 

Mr. Davis: What I have in mind is this: The doc- 
tors will testify that coughing is perhaps the greatest cause 
of hernia, and maybe heavy lifting and that sort of thing 
too, but coughing is one of the principal causes. 
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Mr. Karen: In that particular regard, your Honor, I 
believe the doctors will testify that as I am talking right 
here I can develop a hernia. Anything can cause it. If 
you want to go into medical background, how many times 
he sneezed or coughed prior to this accident, I am per- 
fectly willing to let you do so, but it might take a long 
time. 

The Court: The objection is overruled. Proceed. [89] 

The question is whether or not you had a cold in No- 
vember of 1943. 

The Witness: That I couldn’t recall. 


By Mr. Davis: 

Q. I will try to refresh your memory. You remem- 
ber that you were taken out of service during the fall of 
1943 because you told the dispatcher at San Bernardino, 
the Santa Fe crew dispatcher, that you had a cold and 
didn’t feel like going on to work, and he nevertheless 
didn’t mark you off, you didn’t report, and you were 
removed from service. Do you remember that? 

A. I remember that. Dr. Nevin gave us all cold 
shots to guard against colds, and it multiplied the cold 
into you so that the whole crew were sick from it. 

©. Weren't you off for colds several months later? 

A. Just from the results of the shot. 

Q. What? 

A. Just from the results of the cold shots. We worked 


between 80 degrees in San Bernardino up to probably 
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freezing temperature on top of the mountain there at 
Summit. There is a change of temperature there within 
two or three hours and you are subject to colds getting 
on and off the train, but no more than usual. We were 
trying to guard against these colds so that we could keep 
on working. 

QM. Periodically you did have during that period of 
[90] time numerous colds, didn’t you? 

A. Just ordinary colds; yes, sir. 

The Court: Do you have these colds now? 

The Witness: It was just merely reflecting the shots. 
Maybe a head cold. 

Whe Court: Is that the type of colds that you are 
usually subject to, some bronchial or a head cold? 

The Witness: A head cold. 

The Court: Is that the type you usually had, a head 
cold? 

The Witness: Yes. 


By Mr. Davis: 

Q. Did you cough with those colds? 

A. Just normal coughing possibly. 

©. As a matter of fact, | think you have been to Dr. 
Ballachey since the operation for a cough, haven’t you? 
I think it was in April, May or June of 1945, or maybe 
it was 1944, I don’t remember. 

A. Well, if you feel a cold coming on you go to the 


doctor about it and he usually gives you some pills or 
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something and takes care of it. If you wait until they get 
too severe you are going to lose time over it and you 
can’t work. 

Mc. Davis: Wat is all 

Mr. Karen: No further questions. 

The Court: Mr. DeVaney, in connection with your 
testi- [91] mony here that you noticed a swelling im- 
mediately after the injury, or that morning, and in the 
reports you state in two reports that it was several weeks 
later that you noticed the swelling, before you took the 
witness stand here did you get hald of Dr. Ballachey and 
verify with him the dates that you had first gone to him, 
or are you depending upon your recollection now? 

The Witness: I am just depending on my recollection 
and my time-book. 

The Court: And your time-book? 

The Witness: That is all I can remember of it. 

Whe Court: see. All tiehe 

Mr. Karen: I might have one more thing to point out 
in the time-book, your Honor. 

The Court: When you get to the argument. 

hie iawen: All rielie 

No further questions. 

The Court: That is all. Step down. 

(Witness excused. ) 

The Court: Next witness. 

Mr. Karen: Dr. Ballachey. 
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called as a witness by and in behalf of the plaintiff, 
having been first duly sworn, was examined and testified 
as follows: [92] 


Mehe Clerk: Your name, sir? 
The Witness: Dr. J. E. Ballachey; B-a-l-l-a-c-h-e-y. 
ive Court: Yermo, California? 
The Witness: Yes, sir. 
The Court: What street address? 
The Witness: Box 381, your Honor. 
Direct Examination 
By Mr. Karen: 


Q. Dr. Ballachey, you are a physician and surgeon, a 
medical doctor? A. Yes, sir. 


By whom are you employed? 

The Union Pacific Railroad Company. 
Where is your office located? 

Yermo, California. 


What is your particular work up at Yermo? 


PO FO PO 


To take care of the personnel of the Union Pacific 
Railroad; also private practice. 

Q. Were you at that particular station on or about 
January 22, 1944? pi oes, Sit: 

©. Dr. Ballachey, do you keep a record of all em- 
ployees who come to you for treatment? 

A. They are supposed to bring an order for treatment. 

Q. On or about January 22, 1944, was that the proced- 
[93]Jure at that time? Exc, ides, Sir. 
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Q. What were they supposed to bring—who were they 
supposed to bring an order from? 

A. It depends on what department they work for. 
They are to get it from the crew dispatcher in the traffic 
department. 

QM. Dr. Ballachey, do you have any record of Mr. 
DeVaney seeing you late in the evening of January 22, 
1944? A. I have not; no. 

Q. Do you know whether or not you talked to him 
that evening and examined him that evening? 

A. I have no recollection of it. 

Q. In other words, you don’t remember whether you 
did or didn’t? 

A. J] don’t remember seeing Immieat thas “ime, 

The Court: Would you say that you did not? 

The Witness: Not absolutely, your Honor; no. 

The Court: You are used to interruptions at night? 

The Witness: Very frequently. 

Tie Court: In yotumepraenec: 

The Witness: Yes, your Honor. 


By Mr. Karen: 

QM. You heard Mr. DeVaney say that he woke you 
up and that you came down dressed in a dressing gown 
and with a [94] cigarette holder. Does that refresh your 
memory? A. I don’t refifember; no, sir. 

QO. What is the first thing you do remember about 
Mr. DeVaney with regard to an injury to his abdomen? 

A. I have no memory of Mr. DeVaney coming to me 
for afiy injury of his abdomen. If he did, an accident 
report would have been made at that time, and the chief 
surgeon would have that in his records. 
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QO. You wouldn’t have that in yours, is that right? 
A. No. All those records go in to the chief surgeon. 
©. Do you recall talking to him about an insur- 
ance policy, group insurance policy? 
A. No. Only the records show that he was examined 
for group insurance. 
By whom? A. I examined him. 
Ido you recall whe dater 
The record shows on the 16th of February. 
You examined him at that time? 
Yes, sir. 


O FO FOo 


Did you observe whether or not there had been an 
injury in the vicinity of his abdomen, left abdomen? 

A. He had a small hernia at that examination, which 
was recorded. 

The Court: By the way, did you take from him a 
history [95] of that hernia at that time? 

The Witness: Just in the examination, just the state- 
ment that the hernia is present, a left inguinal hernia. 

Theourt> Ay lett meiuinal hernia? 

The Witness: Yes, a small one. 

The Court: But you do not remember asking him 
when he got it or how it happened? 

The Witness: No, sir. I have examined hundreds, 
thousands, of them. 


By Mr. Karen: 

Q. Dr. Ballachey, you are familiar with this type of 
hernia? eres. 

Q. Now isn’t it true that if an individual receives a 
blow or impact in this particular vicinity of the region of 
the body, such as Mr. DeVaney has testified to that he 
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received when he fell from the train, isn’t it true that 
that could be the cause of a hernia? 

A. It is possible. 

©. And isn’t it true that a normal hernia, what is 
called the normal type of hernia, in most cases does not 
cause a swelling to a great extent until a considerable 
period of time after the actual impact? 

A. If an individual is ruptured or receives a hernia 
there is immediate pain at the time of the accident, or 
the [96] cause. 

Q. Now at that point, if the blow or impact is suf- 
ficiently hard, will there be a swelling there not as a 
result of the protrusion of the instestines through the 
abdominal wall, but as a result of the impact itself? 

A. It would take some time for a swelling to occur 
after a blow. 

Q. Would it be a matter of hours? x. Mes 

©. If this particular impact, as has been established 
here, occurred at 10:20 in the evening of January 21st, 
would that swelling be possible the next morning’? 

A. There might be some swelling the next morning; 


yes, Sir. 

Q. And we are referring now to a swelling caused by 
the impact. A. Not the hernia you mean? 
O. That is right. Aue Yies: 


©. Now the actual swelling that would be caused by 
a hernia, that is, the protrusion of the intestines through 
the abdominal wall, could occur several weeks later, isn’t 
that true, in a normal case? 

A: Wf he received a hernia or rupture at the time of 
this accident he would notice pain and swelling immedi- 
ately [97] at the site of the rupture. 
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The Court: But the question is, would the intestines 
protrude through the rupture then or later or any time? 

The Witness: Well, your Honor, a rupture is either 
large or small. 

The Court: I suppose I ought to tell counsel here that 
I suffered from a right inguinal rupture all my lifetime 
until I was 25 years old, so maybe I know something 
about hernias. 

Mr. Karen: What I was questioning him along the 
line was the time between the two different swellings. 
That is the point I was trying to bring out. 

QO. To go along with your question, your Honor, 
there is the type of hernia that protrudes immediately if 
it is a violent enough situation. That is possible, isn’t 
es A. Absolutely. 

©. And that 1s what you would call a case where a 
man needs immediate attention right then and there? 

A. Naturally. 

The Court: That then becomes a strangulated hernia? 

The Witness: Yes. 


By Mr. Karen: 


©. However, there is the type of hernia that will 
begin to swell some time after the actual impact, isn’t 
that true? That is possible? [98] 

A. Not without having symptoms, pain and discom- 
fort. 

QO. Yes. Assuming the symptoms of pain immediately 
upon impact— Po Yes) Silks 

QO. —then it is possible several weeks later that there 
can be a swelling from the protrusion? 

A. It gradually gets larger and larger. 
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The Court: The long and short of it is that any 
hernia might become strangulated at any time in which 
event if it becomes strangulated enough there is pain? 


The Witness: Absolutely, your Honor. 
Mr. Karen: I have no further questions to ask Dr. 


Ballachey. 


Cross Examination 
By Mr. Davis: 

Q. Dr. Ballachey, did you bring with you your rec- 
ords, treatment records, during the months of January 
and succeeding months? 

A. No. There is no record of him seem tive um 
January. But in May and June he was in to see me. 

Q. Do you have with you the records that you keep in 
your office showing who came to you during January? 

A. No, I haven’t got that with me; not for January, 
no. 

©. Did you examine that record recently? [99] 

ee ol did yes. 

Q. Is there any record of your having seen Mr. De- 
Vaney in the month of January 1944? 

a.  Llwere: isenot: 

©. Is there any great probability of his having been 
to see you without your having made a record of it? 

A. It is possible. Very often they do not bring slips 
for treatment and then of course there is no record made 


unless there is an accident report. 
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The Court: And you are not obliged to give treat- 


ment? 


The Witness: No. 


By Mr. Davis: 

©. Now, if Mr. DeVaney had ever come to you and 
said that he had been injured in an accident, what was 
it your duty to do? 

A. Why, I would have made a report of it, an acci- 
Gemt Freport, and sent it in to the chief surgeon. 

QO. Have you looked for such a report in the records 
of the chief surgeon? 

A. I was informed they didn’t have any. 


©. Do you have any record in your notes there of 


seeing Mr. DeVaney later on in 1944? 
A. I saw him in May and in June. 
©. What did he complain of in May? 


A. In May he complained of indigestion; in June he 


was [100] in for a cough. 
Mr. Davis: I think that is all. 
The Court: Dr. Ballachey, if a man should fall from 


a moving train traveling between 8 ad 15 miles an hour 
and land on his abdomen upon some boards or debris, is it 
possible that he could then have suffered from that fall 
a left inguinal hernia which might not swell or give him 


any discomfort for several weeks? 
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The Witness: I don’t think it is possible, your Honor. 
I think he would have had within a few days or hours 
even some pain. 

The Court: Some discomfort? 

The Witness: Some discomfort and pain. 

The Court: Would it be possible for him to have 
suffered a slight separation of the abdominal wall so 
that upon further strain, such as the act of sexual inter- 
course several weeks later, it might produce a small 
strangulation? 

The Witness: I think if he had any separation of 
the abdominal wall or disturbance of the peritoneum he 
would have had pain immediately. The peritoneum, which 
is a covering of the bowel, is exceedingly sensitive and 
causes pain at once, such as when you have appendicitis or 
gallstones or anything like that. 

Mr. Karen: No further questions, Doctor. [101] 


Mr. Davis: Tlhatpisgallh Wocrnr, 
May the doctor be excused? 

Mr. Karen: He may be excused. 
(Witness excused. ) 


Mr. Karen: J think we nught as well get rid of Ur. 


Nevin now at the same time. 


vs. Martin R. DeVaney IRS 
eel eee eV TIN 


called as a witness by and in behalf of the plaintiff, hav- 
ing been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your name, sir? 

The Witness: Dr. J. L. Nevin; N-e-v-i-n. 

The Clerk: Your address? 


The Witness: Professional Building; San Bernardino, 


GAitornia. 
The Clerk: Take the stand. 


Direct Examination 
By Mr. Karen: 


©. Mr. Nevin, by whom are you employed? 

A. Well, I am in private practice as a surgeon and 
also do the catch-as-catch-can for the Union Pacific at 
San Bernardino. 

Q. In other words, if a man working for the Union 
Pacific and he happens to be in San Bernardino and comes 
to you, you are the man? [102] 

A. Youre right. 

©. Do you have any record, Dr. Nevin, of having 
seen Mr. DeVaney on January 22, 1944? 

A. No, I haven’t. 

Q. I have a 1944 calendar. January 22nd falls on a 
Saturday. Would you be in the office on that day? 

A. I would be until noon; maybe about 1:30 or 2:00, 
the way things have been going, before I get out of 
Bene, 
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Q. Therefore if Mr. DeVaney wanted to see you in 
the morning or around noon of January 22nd at your of- 
fice, you would have been able to see him? 

A. Yes, he would have. 

The Court: He would haver 

The Witness: Yes. 

Mr. Karen: I beg your pardon? 

The Witness: He would have been able to see me. 
By Mr. Karen: 

Q. On the morning of January 22nd? 

A. The morning, Saturday, yes. 

The Court: I think we all misunderstood your answer. 
The question was whether or not you were in the office 
in the morning and I think he understood you to say 
that you didn’t come in until noon. 

The Witness: No, I come to the office and stay in the 
office until noon, until I get all the morning work 
cleared [103] up. Just as quick as I get everything 
cleared up, whether it is noon—it usually runs until 
about 1:00 of 1:30 the way things have been going since 
the war—then I leave the office at that time on Saturday 
afternoons. The same way on Wednesday afternoons. 
By Mr. Karen: 

©. If Mr. DeVaney wanted to see you after 12:00 
o’clock, say between 12:00 and 2:00, it is possible that 
you were out, is that right? 

A. It is possible, yes. that I may have been out be- 
tween those hours. 

The Court: Do you remember whether or not you 
were in your office on January 22nd? 

The Witness: I couldn't remember that far back. 
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By Mr. Karen: 

©. Do you recall at all, Doctor, when you saw Mr. 
DeVaney with regard to this particular injury? 

A. May I ask you a question? When was Mr. De- 
Vaney operated on? I can get my recollection a lot 
better from that. 

©. I think he has testified he was operated on on 
November 8, 1944. 

A. Well, I wasn’t here when he made that statement. 
I saw DeVaney I think along in the early spring. At 
that time he came in complaining of pain. 

QO. Was that in the month of January? [104] 

A. No, that must have been along in March, some- 
where along in there, or the latter part of February, or 
March. 

©. Do you have any record of when he came in? 

A. I haven’t any records of when he came in. When 
he came in I examined him and found he had a left in- 
guinal hernia and I made out a slip and referred him to 
Dr. Gamette. That is all I know about the case. 

QO. Dr. Nevin, didn’t Mr. DeVaney come to your 
office many, many times? 

A. He was there, but not for that. He went down 
to see Dr. Gamette and he came back to see me and said 
that Dr. Gamette was not going to operate, I said, “He 
is busy. You have to wait until he has time. I don’t 
know when that time is.” 

Finally when Dr. Gamette made his appointment to 
operate on him he called him into his Los Angeles office 
here and operated on him. ‘That is the only thing I know 
about the whole story. As far as dates are concerned, 
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that is too far back for me to remember. 1 do MOi ie 
member. 

©. Maybe I can use you then as an expert witness 
and see what you know about hernias, since we have had 
Dr. Ballachey testify to that. | 

Is it possible, Dr. Nevin, if a man falls from a flat- 
car, from a train, on his abdomen upon a bunch of debris, 
or let us say even on flat ground, that at that particular 
time [105] there would be a breaking of the tissues 
which would result in a rupture, hernia, or whatever the 
medical term is? 

A. That is not my idea of a hernia. I still maintain 
to the theory that a man is born with a hernia. Each 
man has a potential hernia. How well his tissues have 
been built up depends on the strain that comes on. 
That is my idea of a hernia. 

The Court: Could the situation that he describes pro- 
duce such a strain as to cause a hernia? 

The Witness: It could immediately yes. But over a 
period of three or four weeks, I doubt that under my 
own observation after 30 years as a surgeon. 

By Mr. Karen: 

©. In other words, if he did observe within, say, a 
matter of few hours later that there was a swelling, a 
red mark, on his lower abdomen, left side, that could 
have been caused by that fall, is that correct? 

A. That is a possibility. JI don’t know what the fall 
is that he had or anything, buteas dar as thewialy 16 
concerned anything can do it. 

Q. If that portion of his body came into contact with 
something sufficiently hard, 1s it possible that a swelling 
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would result, not from the protrusion of the intestines 
but merely from the blow itself? 

A. Well, there 1s a question about that too, when 
you [106] come right down to it. 

©. Is it possible? 

A. Well, anything is possible. 

Oe liten te go en, ii there had been at that point 
at that particular impact a breaking, an actual swelling 
caused by the protrusion could result, say, several weeks 
later? 

A. He would have noticed it before then, before sev- 
eral weeks. 

The Court: Noticed the swelling? 

The Witness: Noticed the swelling. 

The Court: The swelling through the inguinal ring? 

The Witness: Yes, he would have noticed the swelling. 
Not three weeks after, he would have noticed it before. 

The Court: You mean the intestines would always pro- 
trude through the inguinal wall? 

‘The Witness: You see a lot of them going through 
with intestines protruding and no pain whatever. 

The Court: Lots of times they have a rupture and it 
doesn’t protrude? 

The Witness: That is right. 

The Court: The classic test is to insert a finger and 
have someone cough. 

The Witness: For a potential hernia? 

The Court: A potential hernia. 

The Witness: Yes, you are right. [107] 
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By Wir. Waren : 

Q. The particular thing we are interested in is whether 
or not there is any causation between this fall and what 
we know happened to be a hernia later on because he was 
operated on. Does that causation in your mind piece itself 
together ? 

A. No. I see so many different slight things and then 
a fellow will develop a hernia somewhere, from a fall or 
whatnot. You can cause it in any way, shape or form. 
You may take a step and do it. 

©. But if a man came in to you and said he had just 
fallen off a train, fallen on his stomach, and say he came 
to you three weeks later after it happened and there was 
a swelling there, which you had diagnosed as a hernia, 
isn’t it possible that you could put two and two together? 

A. No. Just like I explained to you, all hernias are 
congenital. We are born with them. You might have 
some little thing come along and cause a breakdown of 
the internal or external ring on the inguinal canal. It is 
just like I explained to you about how the ring is formed. 


Mr. Karen: I have no further questions. 


Cross-Examination 
By Mr. Davis: 
©. Doctor, do you recall whether Mr. DeVaney, when 
he came to see you and you discovered this hernia, told you 
of [108] having had an accident? 


A. No, I have no history of any accident. 
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©. Suppose a history of an accident had been given to 
you in connection with it, what would it have been up to 
you to dor 

A. In my office the girl sees to it that all the records 
are made and the forms are made out and sent down to 
Dr. Gamette, where they request to have them sent. 

The Court: That is what you did here? You sent this 
to Dr. Gamette? 

The Witness: No, I sent him a slip for the operation, 
referring him to Dr. Gamette, but not the record of any 
injury. We have different forms. 

The Court: Why is Dr. Gamette involved in it if there 
is no connection between the hernia and the railroad? I 
mean, why did you send him to Dr. Gamette? 

The Witness: Because he works for the railroad and 
the railroad, whoever the insurance carriers are, send him 
down for Gamette to repair that. I guess they do that as 
a matter of principle to keep their men in shape. 

Mr. Davis: I might explain, we have a hospital depart- 
inent and the men are entitled to treatment. They con- 
tribute a certain percentage. They are entitled to treat- 
ment for any condition, whether it is injury, sickness, or 
whatnot. : 

Whe Count: Allright. (109) 

By Mr. Davis: 

Q. I understand that there is a particular form which 
you are required to fill out any time that a man claims 
that his condition was due to injury on duty, is that so? 

Pee Yes yO are right. 

©. Did you ever make any such form out for Mr. 
DeVaney? 

A. There never was one made out for Mr. DeVaney. 
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Mr. Davis: I think that is all. 

The Court: A man can have a hernia and have it for 
many years without any pain, is that so? 

The Witness: You are right. 

The Court: Or without any swelling? 

The Witness: You are right. 

The Court: And it might come on, I mean it might 
become strangulated—I think that 1s what you call it when 
the intestines protrude? 

The Witness: No, it is when you can’t get it back. 
But it may come down through and recede and appear and 
go back. 

The Court: All without pain? 

The Witness: Yes. 

The Court: But there might be discomfort? 

The Witness: Yes. Each year you go on you are 
straining it and you are making the hole larger and finally 
it gets so big you have trouble. That is the way it 
happens. 

Mr. Karen: Mr. DeVaney reminded me of something 
to ask [110] Dr. Nevin. 


Redirect Examination 
iy vir. “Karen : 

Q. Do you recall, Dr. Nevin, that sometime in Septem- 
ber 1944 an investigation was held as to why Mr. De- 
Vaney was off from work so much? 

A. They called me up and asked me. They were hav- 
ing a little trouble with the men, but I didn’t get into it 
at all. I said I didn’t know why. 

©. Who called you? A. The chief dispatcher. 
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©. Did he ask you about Mr. DeVaney? 

A. I couldn’t tell you that. Those things are a long 
time ago. 

Q. There was one investigation about Mr. DeVaney, 
wasn't there? 

A. Not with me there wasn’t. I wasn’t called in on 
any investigation. 

©. Did someone call you on the phone and ask you as 
to whether or not he had come to your office for treat- 
ment? 

A. These fellows, I usually give them a slip to go back 
to work and everything else, when they come up there. 

©. Isn't it true, Dr. Nevin, that at the time Mr. De- 
Vaney came to you and you gave him this slip to go down 
to Dr. Gamette, you said to your girl, “Don’t make a re- 
more of [llilj this, I am giving him aslip to Dr. 
Gamiette’’ ? 

A. No. I never do that because there is no report to 
be made. 
©. No report to be made? 


al 


A. No, only the slip down there, as he explained to 
the judge, about the Union Pacific taking care of their 
men, 

The Court: There is no report to be made unless it is 
an accident connected with the railroad, is that right? 

The Witness: ‘That is right. Dr. Ballachey is prob- 
ably the one who saw him first. I saw him later on, 
maybe for treatment. Maybe he was sent down there for 
treatment or something. 
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Mr. Kanen: ‘That is all. 
Mr. Davis: That is all. Thank you, Doctor. 


The Court: This doctor may be excused? 
Mir. isaren: Yes. 


(Witness excused. ) 


The Court: Next witness. 
Mr. Karen: Mrs. DeVaney. 


MRS. HILDA DeVaAWNEY, 


called as a witness by and in behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your name? 

The Witness: Mrs. Hilda DeVaney. [112] 

The Clerk: Your address is the same as your hus- 
band’s? 

The Witness: Yes. 

The Clerk: Take the stand. 


Direct Examination 


By Mr. Karen: 
©. Mrs. DeVaney, you are the wife of the plaintiff in 
tins Case’ A. Yes, sir. 


©. I will draw your attention to the date of January 
22, 1944. Did you see your husband on that date? 

A. It was early in the morning when he came home 
from work. 
What time was that? 
Between 2:00 and 3:00 in the morning. 
Did you have a conversation with him at that time? 


PO 70 


] asked him if he wanted something to eat, and he 


— 
bo 
Oa 
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said he didn't feel like eating, he felt kind of sick to his 
stomach. 

He said he was going to take a shower. I said, “How 
about having some coffee?” 

He said, “Okay. I will drink some coffee.’ 

So he drank the coffee and went in to take a shower. 

QO. Just a minute. Did he tell you why he didn’t feel 
like eating? 

A. He told me after he had sat down and rested a few 
iets ieminutes. Ie said, “| had a little trouble getting 
home.”’ 

I said, “What happened?” 

“Well,” he said, “I fell off of a flatcar up there at 
Cajon Pass.” 

said, Didtyou geriurtr” 

“Well,” he said, “my stomach hurts me.” 

©. And he didn’t want anything to eat, is that right? 

A. He didn’t want anything to eat; no. 

©. Did you state a few minutes ago that you gave him 
some coffee? A. Yes, I gave him some coffee. 

©. Then what happened? 

A. Then he went in to take a shower. 

©. And then what? 

A. Well, after he come out of there he said, “I am 
going to lie down for a while.” 

When he went in to lay down I said, “Your stomach is 
all red. What happened there ?”’ 

Then I noticed his tooth, his lip was kind of cut. and 
his knee. 

QO. Did he say anything about his stomach? 

A. Well, he said it was paining him down on his left 
side. 
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©. What did you see? 

A. Well, it was swollen and red. [114] 

©. Did you do anything? 

A. Well, I got some alcohol and I gave him an aspirin 
tablet, and got some alcohol and rubbed him down with it. 

©. He went to bed then? Wes 

Q. Do you know what time he got up? 

A. About 9:30, 10:00 o’clock; between 9:00 and 10:00. 

Q. Did you have a conversation with him at that time? 

A. Iasked him— 

Mr. Davis: Just a minute. I object to any further 
conversation. I do not think that is material. 

The Court: Sustained. 

By Mr. Karen: 

©. You saw your husband when he got up? 

Pe Wes) sit: 

©. Do you know what he did then? Did you observe 
him doing anything? 

A. He told me he was going to try— 

MrmeBavis: Just a niiitite 

Mr. Karen: Don't say what he told you. I mean, don’t 
talk about conversations, just say if you know what he 
did. 

©. What did he do? 

A. Well, I can’t say anything unless I say what He 
said. What I mean is, he was going to the doctor. He 
wanted to see the doctor, is what he wanted to do. [115] 

©. Do you know whether he went to the doctor or not? 

A. He was going to the doctor. 

©. Did he leave the house? 

A. He called the doctor, is what he did. 

©. Te called the doctor? A. Yes, Dr. Nevin 
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Q. Do you know whether or not he saw Dr. Nevin 
that day? 

A. I don’t know whether he saw him or not; not until 
he got back from the telephone call. 

©. When he came back from the telephone call what 
happened? 

A. Then he said, “Dr. Nevin would only—” 

©. Wait a minute. 

iis Davis: Go ahead. 


yy wr. Karen: 


©. Mr. Davis is perfectly right, and you can’t relate 
conversations, but when he came back do you know 
whether or not he had seen the doctor? 

A. No, I know he didn’t see the doctor. 

QM. All right. Do you know why he didn’t see the 
doctor? 

A. Because the doctor was only going to be in until 
around 12:00 or 12730: 

©. What time was this? [116] 

A. This was about 10:00 o’clock, a little after 10:00. 

©. Do you know whether or not your husband went 
to work that day? A. Yes, he did. 

©. What time? 

A. They called him at 2:00 o'clock and he was sup- 
mosed to leawe the yard at 2:30. 

Q. At that particular time did he say anything to you 
about pain in his abdomen? 

A. He said he didn’t feel like going to work, and that 
was one reason why he wanted to get hold of Nevin, so he 
could get marked off and in order to keep from going to 
work. 
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©. But he left for work? Avs Wiest 
©. When did he return? A. The mext day. 


©. Do you know whether or not he had seen a doctor 
while he was gone? 

A. When he came home he told me he went to see Dr. 
Ballachey. 


©. Now during this period of time you have heard 
your husband testify that he was off many days? 
m. . Naes, 


OQ. Do you know yourself how many days he was off 
from work? [117] 

A. Not exactly, but it was quite a while. I know he 
lost quite a lot of time. 


QO. Do you know whether or not during this period of 
time up to the time of the operation he was suffering from 
pain? A. He always complained all the time. 

©. Do you know whether or not during this period of 
time he tried to work as much as he could? 

A. He tried to keep going as long as he could, and 
there were lots of times when he shouldn’t have went to 
work but he did. 

QO. Now do you recall the day when Mr. DeVaney 


was to come to the hospital? a. See 
©. Were you with him on that day? 
Poe cs, Sir. 


©. Were you with him when he attempted to secure 
transportation to the hospital? mn, Weés,asie 

QO. What happened? 

A. He went down to the Santa Fe crew dispatcher and 
he was supposed to have gotten transportation from the 
U. P. to come up to Los Angeles to go to this Good 
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Samaritan Hospital. So when we got down there, for 
some cause or other, the pass didn’t show up. [118] 

So we went up to Mr. Grimm’s office and Mr. Grimm 
said, “I will try to get you a pass on one of the Santa Fe 
ieeniS:”” 

QO. How did you finally come to Los Angeles? 

A. All the Santa Fe trains had gone anyhow, so Mr. 
Grimm gave us a pass to go down on the Pacific Electric 
bus. That is how we got here. 

Mr. Karen: I have no further questions. 

Mr. Davis: No questions. 

The Court: Mrs. DeVaney, here is Defendant’s Ex- 
hibit B, which has the signature of Mrs. Martin R. De- 
Vaney. Do you recognize that? 

The Witness: Yes, that is my handwriting. 

The Court: Do you remember signing it? 

The Witness: Yes. 

The Court: Where were you when you signed it? 

The Witness: That was in Mr. Ford’s office in San 
Bernardino, in the agent’s office. 

The Court: Did you read this statement through? 

The Witness: No, I didn’t read it. 

The Court: You don’t know what is in it at all? 

The Witness: He asked the questions and we answered 
it as best we could. 

The Court: You were present when he asked the 
questions ? 

The Witness: Yes. 

The Court: Did your husband at that time say to Mr. 
[119] Ford something to the general effect that when he 
fell off the train he didn’t notice any pain in the region 
of his groin to indicate he had received a hernia at the 


130 Union Pacific Railroad Company, etc. 


(Testimony of Mrs. Hilda DeVaney ) 


time? “I had lost my breath and was a little shaky at the 
moment, thinking I was lucky I didn’t go under, and I did 
not notice any pain in this area afterwards until about 
two or three weeks later I noticed, after cohabitation with 
my wife, I noticed quite a severe pain and my left testicle 
swelled up to about the size of an orange.” 

The Witness: That ts right. 

The Court: That is what he stated that day? 

The Witness: That is right. 

The Court: And that is a fact, he had no swelling in 
his testicle until two or three weeks after he fell? 

The Witness: No, what I am trying to say is he did 
have swelling. He had swelling the morning he came 
home. 

The Court: In his testicle, in his scrotum sac? 

The Witness: Yes. And his stomach was all red and 
inflamed and swollen. 

The Court: And he made this statement, that he 
didn’t notice it until two or three weeks after? 

The Witness: It was swollen. 

The Court: Did he make the statement to Mr> Ferd 
that he did not notice any pain until two or three weeks 
after he felltoff the train’ [120] 

The Witness: Mr. Ford asked the questions and— 

The Court: Did he say yes to that question? Did he 
make the statement ? 

The Witness: I won’t say whether he did or not be- 
cause I don’t remember that. 

The Court: You don't remember that? 

The Witness: No. 

The Court: You do know for a fact, or are you testify- 
ing now to that, that the scrotum sac was swollen, or his 
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testicle, immediately after the accident, that is, on January 
22nd, in the morning as he testified? 

The Witness: When he came home that morning. 

The Court: Did he complain of pain in the region of 
his testicle or only in the groin? 

The Witness: I know his stomach was red and swollen. 

The Court: He states here also that he noticed it “after 
cohabitation with my wife.’ Do you remember whether 
or not he had cohabitation with you that night when he 
came home? 

The Witness: I don’t remember that, but I know 
whenever he did he would always complain. 

Mie Coun.) “iter this accident? 

The Witness: Yes. 

The Court: Do you recall that night whether or not 
you noticed a swelling shortly after he got home? [121] 

The Witness: It was in the morning; it wasn’t at 
night. 

The Court: It was early in the morning? 

The Witness: Yes, when he came home. 

The Court: That is what I mean, early in the morning 
when he came home. When did he take his shower, 
before he went to bed? 

ihe Witness: Yes. 

The Court: Right after he had the coffee? 

The Witness: Right after he had the coffee. 

The Court: That is when you noticed the swelling? 

The Witness: When he got in bed, then I noticed the 
swelling. 

The Court: You noticed the swelling ? 

The Witness: And I got the alcohol and rubbed him 
with it. 
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The Court: Had he vomited by that time? 

The Witness: Yes, he had. 

The Court: He had previously? 

The Witness: He had been in bed, then he said, “I am 
going to get sick to my stomach,” and went up to the 
bathroom and vomited. 

The Court: That is when you noticed the swelling? 

The Witness: He was swollen already. 

The Court: Is that when you first noticed it? 

The Witness: When he was in bed. [122] 

The Court: Did you notice the swelling before he went 
to the bathroom to vomit or after he came back? 

The Witness: It was swollen all the time. 

The Court: The first time you saw it—what I am try- 
ing to get at—what happened that evening? He came 
home and you asked him about food and he said he didn’t 
want any, he had some coffee and then he took a shower 
and went to bed? 


The Witness: That is right. 
The Court: Did you notice the swelling then? 
The Witness: When he got to get in bed. 


The Court: You noticed it when he got ready for bed 
thevhirst time? 

The Witness: Yes. 

The Court: And that is when you put the liniment on 
him? 

The Witness: It was alcohol that I used on him. 

The Court: Alcohol, whatever it was. 

The Witness: Rubbing alcohol. 
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The Court: Rubbing alcohol. 
Wie Witness: Yes. 


The Court: That is when you put the rubbing alcohol 
on him and not after he got up and went to the bathroom? 


The Witness: He went to the bathroom and then he 
came back and I rubbed him down. 


The Court: That is when you rubbed him down? [123] 
The Witness: I rubbed him down, that is all I know. 
The Court: You don’t remember then? 

The Witness: I think J rubbed him with alcohol. 

The Court: Did he after that ever have any vomiting? 
The Witness: Off and on; yes. 

iieweourt: Off and on: 

The Witness: Yes, he would eat and he would vomit. 


The Court: Had he previously had any disturbance of 
that kind, any digestive disturbance? 


The Witness: No. 

The Court: He hadn’t vomited? 
The Witness: No. 

ihe Court: All right. 


Mr. Karen: No further questions. 
Mr. Davis: Nothing further. 
The Court: Step down. 


(Witness excused. ) 


The Court: Next witness. 
Mr. Karen: Mr. Anderson. 
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called as a witness by and in behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 

The Clerk: Your name? 

The Witness: Kenneth Anderson. [124] 

The Clerk: Your address? 

The Witness: 919 Lomita Road, San Bernardino. 

The Clerk: Take the stand. 

Mr. Davis: May I make a suggestion, your Honor? 

ihe Court. Wes: 

Mr. Davis: In view of the fact that I dont know get 
whether I have got to do something further about those 
payroll records, and we may get through this afternoon 
the way we are going, I wonder if we could check that 
now. 

The Court: I think you might do that, and I will give 
you a recess so you can. 


(Short recess. ) 


Mr. Davis: If the Court please, I] understand that 
counsel is now willing to stipulate that if called, Mr. C. C. 
Shane would testify that the wages earned by Mr. De- 
Vaney were those shown on Defendant’s Exhibit D for 
identification, which I now ask to be introduced in evi- 


dence. 


] might explain that for the month of July 1944 Mr. 


DeVaney’s records show that he only worked 17 days 
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during the month, but he took his vacation during that 
month, so that makes up the total for that month. 

Mr. Karen: I also feel that I would like to bring Mr. 
DeVaney back to the stand again and explain about the 
vacation pay. 

He has testified that for a period of the second half 
[125] of July he didn’t work because he was off because 
of illness, and then this record shows that he received two 
weeks pay while he was off. That pay was vacation pay, 
and normally he would be working and receiving double 
pay, vacation pay and regular pay. In other words, the 
two weeks he was off was not because of his vacation but 
because he was indisposed, as he testified to. 

The Court: You can produce Mr. DeVaney on the 
witness stand and straighten that out. This will be ad- 
mitted in evidence. 

Mr. Karen: No objection. 

The Clerk: Defendant’s Exhibit D. 


(The document referred to was received in evidence and 
marked Defendant’s Exhibit D.) 
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Los Angeles, August 18, 1945 
Mr M. R.Glark: (CC — Mr. James F. Cox) 


Your letter August 16th, file 3020-44, following is in- 
formation as to earnings, Brakeman Martin R. DeVaney: 


1942 194319441945 
January $ $ $ 374.47 

February 72.86 402.68 

March 334.69 273.54 404.85 
April Z1080 277 36 2S. 30 
May 452.12 380.12 Avene 
June 214.21 279.90 242.15 
July 49.58 415.30 426.74 
August 433.90 334.60 

September 336.36 487.73 

October 98.40 363.45 492.18 

November 362.06 334.33 136.13 

December 134.99 312.90 

Total $595.45 $3112.70 $3854.03 $1704.50 
Grand Total $9266.68 


GoiC.. Pisi nes 


Case No. 4876-PH. DeVaney vs. U. P. R. R. Deft. 
Exhibit D. Date May 7, 1946. No. D Identification. 
Date May 7, 1946. No. D in Evidence. Clerk, U. S. Dis- 
trict Court, Sou. Dist. of Calif. J. M. Horm, Deputy, 
Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circtit. “Filed Sep, 12, OmNo. 
Paul P. O’Brien, Clerk. 
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dine Court: Proceed. 


Direct Examination 


By Mr. Karen: 


©. Mr. Anderson, by whom are you employed? 

A. Union Pacific Railroad. 

©. Were you employed by that company on or about 
January 21, 1944? Ee es. Siie 

©. In what capacity? A. Brakeman. 

(me \\ ete? (126) 

A. On the San Bernardino-Yermo local. 

©. Is that the same local that Mr. DeVaney has testi- 
fied to he worked on? Ze Nes, cit. 

Q. Were you working the same hours that he worked? 

ie Y.es> Sin. 

©. Drawing your attention to the evening of January 
21, 1944, did you see Mr. DeVaney that evening? 

A. Yes, sir. 

Q. What time of the evening did you see him? 

A. J did not see him from the time he went to work, 
which was some time in the afternoon. . 

One Wiad yoursee him at Cajon, Pass? 

A. Yes, sir. 

QO. Where— 

The Court: You have been present in the courtroom, 
have you? 

The Witness: Yes, sir. 

The Court: You heard the testimony concerning his 
falling off the train? 

The Witness: Yes, sir. 

The Court: Were you near there or do you recall the 
incident? 
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The Witness: Yes, I do. 

The Court: What happened? What did you see? [127] 

The Witness: When the caboose same into the passing 
track I jumped off to line the switch back, and I saw 
DeVaney on his hands and knees some ways off from the 
switch, and he was trying to get up. 

After I lined the switch back I asked him what was 
the matter. He told me he had fell off a car. He was 
out of breath so I helped him up. His lantern was off a 
ways from him, his hat and his brake club. I helped him 
up and helped him to the caboose. 


By Mr. Naren: 

©. In what manner? A. Just walking with him. 

©. Did he lean on you for support? 

As” ¥ es, 1st. 

©. At that time did he say anything to you about 
being hurt? 

A. Well, he was out of breath and he complained of 
his stomach hurting. 

QO. You went to the caboose? A. Yes, sir. 

©. Then what happened there? 

A. As I remember, DeVaney just sat on the caboose 
steps for a while and then got in the caboose and laid 
down. 

QO. Do you know whether or not DeVaney worked the 
rest of the way to San Bernardino? [128] 

A. He rode in the caboose for a while, and after that 
he got out. Whether he performed any duties or not, I 
don’t remember, because I was a flagman, I was out from 
the train. 
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Q. When you got to San Bernardino, what happened 
then? 

A. We pulled in the yard and got off the caboose and 
went to our respective homes. 

Q. Did you take Mr. DeVaney homer 

A. No, but I believe I rode home. I am not even sure. 
He used to live by me and I don’t remember whether I 
even rode home with him or not. He might have moved 
by that time. It is quite a while ago. 


Oe hid you see Mr. DeVaney the next day? 

A. Yes, sir. 

QO. What time the next day? x About 2:30. 
Q. 2:30 in the afternoon? Buin “YY COR Sint 

Q 


. Did you have any conversation with him about the 
accident ? 

A. I naturally asked him how he felt, and he said he 
felt all right except for a pain in the stomach, he had a 
slight pain in the stomach. 

©. Did he say anything to you about it being swollen? 

A. He said he thought there was a swelling there. 

Q. Then you took your usual trip that day, is that 
22) right, up to Yermo? A. Yes, sir. 

Q. Do you know whether or not Mr. DeVaney worked 
that day going up to Yermo? 

A. Yes, he worked; he was on the job. 

Q. When you got to Yermo, do you know of your 
own knowledge whether or not Mr. DeVaney went to see 
Dr. Ballachey? 

A. Mr. DeVaney said he was going to see Dr. Bal- 
lachey. 
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Q. He told you that at Yermo? 

A. Yes, sir. And, as far as I know, he went over to 
see him. 

The Court: Did you see him go or did you go with 
him? 

The Witness: I didn’t go with him but when he left 
me that is where he was going he said. 

The Court: Was he headed in that direction? 

The Witness: Yes, sir. We were just sitting in the 
beanery when he left. 


By Mr. Karen: 


©. Did you see Mr. DeVaney at any time later after 
he said he was leaving for Dr. Ballachey’s office, home? 

A. Iseen him, yes I seen him later. 

Q. Did he say anything to you at that time? 

A. Well, he said— 

Mr. Davis: I object to the conversation. [130] 

The Court: Sustained. 


ByMim Karen : 


QO. Do you know whether or not after DeVaney re- 
turned from where he had been, whether or not he had 
been to see the doctor? 

Mr. Davis: I object to that as calling for a conclusion 
of the witness. 

The Court: Sustained. 


By Mr. Karen: 


©. Did Mr. DeVaney complain in your presence or to 
you of any ill feelings, that is, that he was suffering from 
any pain on the 22nd of January after you left Yermo? 
A. Atter we'leth Yermo? 
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©. Yes, to come back. In other words, what I am 
trying to get from you is, during the day of January 22, 
1944, did you observe Mr. DeVaney’s physical condition? 
A. On the 22nd is the day we left San Bernardino. 

©. That is right. 

A. And that is when I asked him how he felt, and he 
said his stomach was sore. 

The Court: You left Yermo to go back on the 23rd? 

Mite vy iimiess: “On the 23rd. 

By Mr. Karen: 

QO. On the 23rd did Mr. DeVaney evidence any pain 
in your presence? [131] 

A. As close as I can remember, he did. From then on 
he complained so much about his side hurting him, and it 
has been so long ago. 

©. But you do know that from the time of the accident 
that he fell off the train, from that time on he was con- 
stantly complaining about the pain in his stomach, is that 
right? An “Nesiusm 

Mr. Karen: No further questions. 


Cross-Examination 


By Mr. Davis: 

Q. Isn’t it a fact that he did not complain of injury 
at the time he fell off that ear? 

A. Well, his soreness in the stomach, that is what he 
complained of most, the night it happened and the next 
day. 

QO. Do you remember making out a Form 2611 about 
this occurrence on May 2, 1944? A. Yes, sir. 

QO. Will you look at that— 

Mr. Karen: I havn’t seen this yet. 
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Mr. Davis: Pardon me. 

May I have it marked for identification? 

The Court: Yes. It will be marked for identification. 
The Clerk: Exhibit E for identification. 


(The document referred to was marked Defendant’s 
Exhibit E for identification.) [132] 


Mr. Karen: That is okay. 


By Mr. Davis: 
Q. I will show you Defendant’s Exhibit E for identi- 
fication and ask you if the handwriting on the front is 


yours. A. Wes aie 

©. And the handwriting on the back of the form, is 
that yours? Are Yeoreir: 

©. Do you recall making that out? A. Yes, cum 


©. Do you remember stating in this form, in answer 
to question 6-A, “What was done with and for the per- 
son?” 

Answer: “Did not complain of injury at this time.” 

Then 6-B: “If not sent to hospital, why not?” 

Answer: “Injury not known at this time.” 

You remember writing that in there, don’t you? 

A. Yes, sir. 

©. Then in answer to question 26, on the back: 
“Brakeman DeVaney mentioned to me at the time of 
accident that he had fallen off flatcar while we were pull- 
ing into Cajon passing track, but did not mention anything 
about being injured at this time.” 

Do you remember stating that? a. Yesone 

QO. Well, now, having your memory so refreshed—I 
[133] know it 1s a long time ago—isn’t it a fact that he 
did not make any complaint of injury of any sort on that 
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evening but that two or three weeks later he started to 
complain? 

A. Well, he didn’t complain of any injury other than 
his stomach was sore. 

QM. You don’t call that an injury, do your 

A. He probably didn’t know at the time. 

©. Did he attribute that soreness to having fallen 
Tiemietie Car? A. Yes, sir. 

©. Wouldn’t you call that an injury? 

A. Well, I guess you would. 

©. Asa matter of fact, you worked with Mr. DeVaney 
for quite a long time, didn’t you? A, Weeysir. 

Q. Both before and after this accident? 

A. Yes, sir. 

©. And of course since he has known that he had a 
hernia, he has complained, hasn’t he? Xe OCS wsiin. 

QO. Do you have any clear recollection at this time that 
he actually complained of pain in the abdomen on the 
night of this occurrence, or may you be confused? 

A. All I know ts that he said his stomach was sore 
that night. [134] 

©. You are sure he said that at that time? 

A. He was all out of breath. He was holding himself 
ever 

©. Then what explanation have you for stating in 
here that he did not mention anything about being injured? 

A. Well, he didn’t know at the time whether he was 
injured or not, is the way I see it. 

Mr. Davis: May I introduce this in evidence? 

The Court: Admitted. 


(The document referred to was received in evidence and 
marked Defendant’s Exhibit E.) 
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REPORT OF PERSONAL INJURY TO EMELG iiss 


PASSENGERS OR OTHER, PRERSORS 


Instructions—A separate blank must be filled out for 


each person injured whether the injury is severe or slight, 


by each employe present. Every Question That Would 
Pertain to the Accident Reported Must Be Answered 


Fully. 


If blank spaces are insufficient for full statement, 


auswer further in form of letter and attach hereto. 


ie 


ao 


6: A. 


Name, residence (street and number) and P. O. 
address of person injured. Martin R. DeVaney 
1105 LawiusitasSt. San Wériartian | 


Age. 38 Occupation Brakeman 


Married or single. Married If married, name 
and residence of wife or husband. Same 


x x 2k 2 2k * 2 2k 


Employe, passenger, traveler on highway or tres- 
passer? Employee If employe, how long in ser- 
vice of this Company, and in what capacity? 1 
yr. 6 mo. 


*K ** 2K *K ok *K *K *K 


State fully the nature and extent of injuries. 
While getting off car at Cajon to roll train by, 
tripped on wire on flat car and fell to ground 


What was done with and for the person? Did 
fiot Complain of Myjary at this times * Fe 


If not sent to hospital, why not? Injury not 
known at this time 
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C. Name and address of surgical attendant? Dr. J. 


7. 


Ova 


E. Ballachey first examined Bkm DeVaney 


* *K *K *« *K *K *K *K 


Date, hour (day or night), and exact point where 
ateident occured, 91025 PM. nishi®et Jan, 21, 
1944 while pulling into west Passing track Cajon. 


eatemiontewwas it weny dank?  Darko® Clear 
Kind of weather. Clear 
Did accident occur “on or near a _ crossing? 
Nige@ = chee 

* * a * * * * x 
On main or side track? Side track. Curve or 


straight line? (State whether curve to right or 
left.) Straight Up or down grade? Down grade 


Train No. Ex W 5097 Conductor, yardmaster or 
foreman. R. G. Brown 
Fngime No. 5097 Engineer. C. P. Sturgeon 


Fireman. A. J. Dalmolin 


Bageageman Sw M. R. DeVaney Head Brake- 
man. R. R. Hopkins Rear Brakeman and Por- 
ter. K. D. Anderson 

INomececsin tram. 950 9 Nowleadc SO" * * * 


In what direction was train moving? West 


Were all air brakes connected? If not, state why. 
Mes: 
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H. Speed of engine or cars at time of accident. 10 


10. 


isk. 


12a. 


14. A. 


Zo. 


24. 
ae, 


Ue 5 aa 


State your location with reference to point of ac- 
cident. In Caboose 


Were you an eye witness? No. 


What was injured person doing at time accident 
occurred? Getting off car. 


Give full particulars of cause of accident. M. R. 
DeVaney informed us he was geting ready to get 
off flat car which he was riding, to roll the train 
by. While walking to grab iron, he triped on 
piece of wire & fell off side of flat car not know- 
ing at the time that he was injured. 


Was person injured while making coupling or un- 
couple: Bot = ae 
* x x x * 2 2 x 


Was there any defect in track, bridges, building, 
rolling stock, machinery, tools or other appliances, 
that caused, or may have assisted in causing the 
injury? If so, state fully. No 

> > > x ok * * 


Was injured person insane, intoxicated, blind or 
deaf? No 
Was anyone at faultr If so, who? No 


Name, occupation, postoffice address, and resi- 
dence of every person who witnessed the accident, 
or can give any information regarding it. (At- 
tach hereto the written statements of such per- 
sons, signed by each. ) 
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Name Occupation Residence and P. O. 
(Give street and number. ) 


Russell G. Brown Condr 725 \atirel St. 


Colton, Cal 
Kenneth D. Anderson Bkmn 1006 La Junta St. 
San Bdno. 
26. Remarks: State fully any further information 


you can. Bkm DeVaney mentioned to me at the 
time of accident that he had fallen off Flat Car 
while we were pulling into Cajon passing track, 
but did not mention anything about being injured 
at this time. 

(Sign here) Kenneth D. Anderson 
(Occupation) Brakeman 

(Address ) 1006 La Junta, San Bernardino, Cal. 


Month. Day of Month. 
(Date) May = 1944 


2 * * * * ** * * * 


Case No. 4876-PH. DeVaney vs. U. P. R. R. Defts. 
Exhibit E. Date May 7, 1946. No. E Identification. 
Slewx, U. S. District Court, Sen. Dist. of Calif. J. M. 
Horn, Deputy Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 
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Mr (apis: ‘That is all. 

The Court: Have you ever had your wind knocked out 
of you? 

The Witness: Yes, sir. 

The Gourt: All right. 


Mr. Karen: I think there are a few things in this 
report that should be brought out, your Honor. 


The Court: It is in evidence. 


Mr. Karen: I would like to ask the witness a question, 
or refer to a question that he answered in this report that 
was not brought out by Mr. Davis. 


The Court? Allericit. (esi 


Redirect Examination 


By Mr. Karen: 

©. In answer to question 7-A there is written here 
“10:25 p. m.’’—strike that a minute. 

I will start over again. In answer to question 6-C, 
‘‘Name and address of surgical attendant,’ did you write 
this statement: “Dr. J. E. Ballachey first examined brake- 
man DeVaney’’? Ae esac. 

©. You have known Mr. DeVaney for a long time, 
haven’t you? A. Wes, sir. 

©. What type of @ aman isthe: 

Mr. Davis: If the Court please, I object. 


The Court: Objection sustained. 


By Mr. Karen: 
(). Did you observe the place where Mr. DeVaney 
fell? A. Well, it was dark. 
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Q. Do you recall whether or not there was a lot of 
debris around there? 

A. No, I don’t. There was a construction job up and 
down along there. There might have been at that time. 


Mr. Karen: No further questions. 
Mr. Davis: That is all. 

Mier eourt. otep down, | 136} 
(Witness excused. ) 

The Court: Next witness. 

Mr. Karen: Mr. Hopkins. 


Obi? THi@PICIN Ss; 


called as a witness by and in behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 


The Clerk: Your name? 

The Witness: Robert Hopkins. 

The Clerk: Your address? 

The Witness: 1196 Ninth Street, San Bernardino. 
The Clerk: Take the stand. 


Direct Examination 
By Mr. Karen: 


©. Mr. Hopkins, by whom are you employed? 
Ee eayatne Union Pacihe Railroad. 


Q. Were you employed by that company on or about 


January 21, 1944? A. Yes, sir; I was. 
©). You heard the testimony concerning an accident 
that happened that evening? me, Yes @sir: 


©. What do you know about that? ae 
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©. Before I get to that point, you were employed on 
[137] the same run as Mr. DeVaney was on that day, 
weren't you? A Yes) sin 

Q. In what capacity? 

A. Iwas the head brakeman. 

QO. Now what do you know of that accident? 

A. Well, I know nothing at all of the accident until 
after we had left Cajon and got to Devore, which is the 
next station below Cajon, where we stopped and made a 
regular inspection of the train. 

At that point it is my duty, as a head brakeman, to go 
back and inspect the train until I meet the swing brakeman 
and then cross over and go back up to the engine. 

Q. The swing brakeman would be whom on that 
night? A. Mr. DeVaney. 

©. Did you meet him? A. Hadid: yes. 

©. What happened there? 

A. When I came to him, I don’t remember the exact 
conversation, but he mentioned that he had fell off the 
train at Cajon and, as I say, | don’t remember the eon= 
versation but I know he told me what car it was, and we 
went back and looked at the car, and he showed me the 
loose wires, and I took my brake club or my hands—I 
don't recall which it was—but we straightened the wires 
down, hooked them back on the truck, or bent them down 
so they wouldn't be dangerous [138] to anybody going 
Oe nee vee 

©. Do you know whether or not Mr. DeVaney had 
been injured ? 

A. I don’t know. T asked him what happened, and I 
recall his showing me his clothes where he had fallen, and 
as to the extent of his injuries, I don’t recall whether I 
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asked him just where he was hurt or not, but I know it 
was quite a blow and he said that he had ridden in the 
caboose from Cajon down. 

©. Do you know of any time when Mr. DeVaney told 
you about a swelling in the abdomen? 

A. Yes, I know that he told me that. 

©. When was that? 


A. Iam sorry, I can’t place a definite date on it. 


©. Was it during the month of January? 

A. As near as I can recall, it was right after the 
accident in my own mind. That is as close as I can place 
it. The trouble that he had with his side occurred right 
after the accident. 
©. Would you say it was a matter of days, a week? 

A. As far as I can recall, I think it was, yes. 

QO. Would you say a few days or a full week, or what? 

-A. Well, I would say right after the accident. It 
might have been two or three days; it might have been 
four or five days. [139] 

©. In other words, it was still during the month of 
January? A. It was, as far as I remember. 

Q. Did you have any occasion to observe his physical 
condition, that is, his abdomen? 

A. No. You see, on the train employed as a head 
brakeman I was riding the engine all the time, and that 
was my position, and the other two brakemen were riding 
the caboose, and the only times that I would see him would 
be when we had work to do and when we got to our 
terminals. 
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Q. When you got to San Bernardino you heard Mr. 
DeVaney testify as to the transportation home. Did you 
drive him home? 

A. I think I probably did. It was customary. I had 
a large car, sedan, and we usually always rode in my car. 


©. Did you see him the next day, or that same day, 


on the 22nd? AY Theday atter the accident? 
©; Mes: 
A. Well, we got in there on the 22nd, I believe. 
©. That is right. Did you see him later that day? 
A. Well, when I drove him home. 
©. How about later in the day? 
A. When he went back to work, why he was on the 


job and I was on the job too. [140] 


QO. Do you know whether or not he performed his 
regular work on the way back to Yermo? 


Q. Well, I don’t know what work he had to do because 
I was on the head end of the train, and if we had no set- 
ting out or picking up, I would have no occasion to see 
him. 

©. When you got to Yermo, do you know whether or 
not Mr. DeVaney saw Dr. Ballachey? 

A. No, I don’t. 

©. Do yout know whether he went to see Dr. Bal- 
lachey? 

A. Well, as has already been testified, it is about like 
Mr. Anderson, I was in the restaurant eating when he 
said he was going to go. 

©. You heard the same thing Mr. Anderson testified 
to here, is that right? A. Iam quite sure I did. 

Mr. Karen: No further questions. 
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Cross-Examination 


By Mr. Davis: 


©. Did he say he was going to Dr. Ballachey because 
of the injuries received in this fall? 

pees cll, 1 cant be demmite on that. It was a long 
time ago. I don’t remember exactly what he stated, or 
whether, as I said about the injury, whether it was two or 
three days or several days later. 

©. Was it in your mind when you were at Yermo 
there [141] the day after the accident that he was going 
to Dr. Ballachey on account of injuries? 

A. Well, it has been a long time ago, and I associate 
the accident with the injury, and in my mind that is the 
way I feel, that he did go to Dr. Ballachey. 

©. Wasn't it your duty and the duty of the rest of the 
crew to make out a Form 2611 accident report right at 
that time? 

Eeeedont know. Tam net tamilar with that. I 
know they do make out the accident reports, and whether 
every member of the crew makes them out or not I don’t 
know. 

Q. Somebody is supposed to make an accident report 
out any time a man is found to be injured on duty, isn’t 
that sor 

A. That is what I understand; somebody is _ sup- 
posed to. 

QO. And that would be the conductor at least? 

Pa VES, 

©. Was the conductor in that restaurant at the time 
that you say Mr. DeVaney went to Dr. Ballachey? 

Eo eaden i remember. 
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The Court: Tell me something about this wire on the 
flatcar. What were those, two Army trucks? 

The Witness: Well, there were trucks on the car. I 
believe they were these big semis. 

The Court: Semi truck and trailer? 

The Witness: Just the tractor part. They casaigea 
[142] semi. Just the two tractor parts were on there. 

The Court: On the flatcar? 

The Witness: Yes. 

The Court: What was this wire, was it wire or rope 
or wire-rope? 

The Witness: No, it wouldn’t have been wire-rope 
because we couldn’t have handled that. It must have been 
wire. It was customary to block the wheels, and then from 
the side of the car with the irons that stick out for posts, 
they would run wires to the spokes of the wheel, and some 
of these wires had broke loose where the truck had gone 
back and forth and broke the wires, and these wires were 
just hanging there loose. 

The Court: That is on the flatcar, sticking up or 
hanging over the side, or what? 

The Witness: They were just sticking up toward the 
truck. 

The Court: Did you fasten the truck again? 

The Witness: No, we had no way of fastening it. 
The wheels are blocked with curved blocks so they can’t 
move, and I imagine wires are put on just as a safety 
precaution. 

The Court: What is it. baling wire? 

The Witness: It is heavier than baling wire. it is 
about like clothesline wire I imagine. 

The Court: Like clothesline wire? [143] 
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The Witness: Quite heavy. 

The Court: What do they call it, 8-penny wire, 9-penny 
wire? 

The Witness: I really don’t know. 

The Court: You don’t know? 

The Witness: No. 

The Court: About as thick as an 8-penny nail? 

The Witness: I don’t know the nail size. It is about 
ipensize of the lead in that red pencil, or just a little bit 
larger. 

The Court: How many strands of wire were broken? 

The Witness: I don’t know. 

The Court: How many did you fix? 

The Witness: Well, the way they are wired on, they 
just run the wire through the spokes of the wheels, back 
ana torth; they do at three or four times, so there is 
probably that many strands of wire. 

The Court: What did you do? 

The Witness: I believe we just took the wires off 
where they were broke. 

The Court: Who is “we? 

The Witness: Martin DeVaney was there, and I don’t 
recall whether he helped to untwist the wires, or whether 
I did it myself. 

aires@omi. Wen took then of Yand threw them 
away? [144] 

The Witness: I think we did; yes, just to make it so 
nobody would trip over it and fall. 

The Court: Now that wire is the usual method of 
fastening the trucks, is it? 
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The Witness: Well, they use that and then they use 
this band steel to fasten down with too, but it is one or the 
other. They generally have one there. 


The Court: Do these wires break often, or do you 
know? 


The Witness: I have seen them before where they had 
broken. 


The Court: All right. 


By Mr. Davis: 

Q. I will show you Defendant’s Exhibit F for identi- 
fication and ask you if the handwriting on the front is 
yours, Mr. Hopkins. A. Yes, I believe it 1s. 

Q. And the handwriting on the reverse side, is that 
also yours? A. Yes, thatas mine: 


©. That shows that it was made out May 12, 1944, 
Can you explain why it was so long after the time that 
Mr. DeVaney fell off the flatcar that you made this report? 

A. Well, I think Mr. Taylor wrote and requested I 
make the accident report out. JI believe that is why I 
made it out. [145] 


QO. Now I will call attention to question 11: “Give 
full particulars of cause of accident. ” 

Your answer: “I met DeVaney while inspecting train 
at Cajon siding. He told me how he had fallen from car 
and soiled clothing. Later he showed me car he had 
fallen from and the wires which he had more than likely 
tripped over. He did not state that he was hurt much at 
that time, but a few weeks later he complained about his 


side hurting. 
You so stated in that form, did you not? A. | ieee 
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©. Now refreshing your memory from that statement, 
isn’t it a matter of fact that Mr. DeVaney did not com- 
plain about his side hurting until a few weeks after the 
accident ? A. According to that statement, yes. 

©. What is your recollection? 

A. May I ask 1f that was the report that was made 
with Mr. Aaronson? 

©. I haven’t any idea. It speaks for itself. 

May I introduce it, your Honor? 

The Court: I thought it was already in evidence. 

Mies Davis. ll jist put it im for identiieation. 

The Court: All right. Admitted. 

The Clerk: F in evidence. 


(The document referred to was received in evidence and 


marked Defendant’s Exhibit F.) [146] 


[DEFENDANT'S EXHIBIT F] 


[Stamped]: Union Pacific Railroad Co. May 17, 1944 
General Claim Dept. 


ReeokR! OF PRRSONAEINIURY © EMPEOYES, 
IPAS SIDING BS: (Ole (OW eldvac elle SOUN (Sy 


Instructions.—A separate blank must be filled out for 
each person injured whether the injury is severe or slight, 
by each employe present. Every Question That Would 
Pertain to the Accident Reported Must Be Answered 
Fully. If blank spaces are insufficient for full statement, 
answer further in form of letter and attach hereto. 

iL. Name, residence (street and number) and P. O. 
address of person injured. M. R. DeVaney 
1105 La Junta St. San Bernardino, Calif. Brake- 
man 
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2 


oat. 


4, A. 


7. iA. 


cm yan 


Age. 38 Occupation. Married, Hilda DeVaney 
1705 lee Jiimta San Bedo Cali. 
Migtried Or single. Married = * Ge 


2 2 2 2 * * * * 


Employe, passenger, traveler on highway or tres- 
passer? Employe If employe how long in ser- 
vice of this Company, and in what capacity? Jn- 
tered Service Oct 26 1942 


* * * * * 2K 2 2 


State fully the nature and sextent of injumdes 
Hernia resulting from falling off flat car. I don’t 
know 


* *K *K *K > *K 2K 2K 


Date, hour (day or night), and exact point where 
accident occurred. January 21 1944 about 10:25 
PM at night, Cajon siding. 
If at night, was it very dark; Yes ind vg 
weather. Dark and Clear 


*K 2K 3K >K * > >K *K 


Was view of trainmen or injured person ob- 
structed? If so, by what? State fully. I dont 
know 


re a ry x re * * 
QO tain or sideé track? Near iiaintrack “= 77 
Up or down grade? Down 


Train No. Extra 5097 West Conductor, yard- 
master or foreman. R. G. Brown 
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MG 


1D 


ies. 


©. 


Pegme No. U P5097 Engineer. C. P. Sturgeon 
Fireman. <A. J. Dalmolin 


Baggageman. None Head Brakeman. R. R. 
Hopkins Rear Brakeman and Porter. K. D. 
Anderson 

a xc ee * S * 2 *k 


No. cars in train. I don’t remember. * * * 
In what direction was train moving? West 


Were all air brakes connected? If not, state why. 
Yes. 


Was headlight burning? Yes. What kind of 
headlight? Elec. 


Speed of engine or cars at time of accident. 8 to 
(Oemlessper hou,  ~— * * 


State your location with reference to point of ac- 
cident. I was in the engine gangway. 


Were you an eye witness? No 


What was injured person doing at time accident 
occurred? Riding out in train 


Give full particulars of cause of accident. I met 
DeVaney while inspecting train at Cajon siding. 
He told me how he had fallen from car and soiled 
clothing. Later he showed me car he had fallen 
from and the wires which he had more than likely 
triped over. He did not state that he was hurt 
much at that time but a few weeks later he com- 
plained about his side hurting. 
k > * * * * * x 
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Is. Give initials and numbers of engines and cars im- 
mediately connected with this injury, and condi- 
tron of “same. If in bad omd@erp were ‘the; wea 
marked? Eng 5097 


14. A. Was there any defect in track, bridges, building, 
rolling stock, machinery, tools or other appliances, 
that caused, or may have assisted in causing the 
injury? If so, state fully. Broken wires on flat 


car from which he fell. 


B. If there was a defect, how long had same existed? 


Dent know “_ > -- 


14.C. Did injured person know of defects? I don’t 
know 


** * > * *K > *K *K 


20. What distance did engine or cars run after the ac- 


cident occurred? We pulled on into Cajon siding 


21. What does injured person say as to extent of his 


injuries? Says ruptured left side of abdomen 


22. A. What does injured person say was cause of ac- 
cident? Broken wire holding tractor on flat car 


caused his fall 


B. In whose hearing was statement made? He told 


me 


e5. Was injured person insane, intoxicated, blind or 


deaf? No. 
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(Defendant’s Exhibit F) 
24. Was anyone at fault? If so, who? No. 
* x * 2 * * x 2k 


(Signehere ) R. R. Hopkins 
(Occupation) Bkman 
(Address ) Wititza lita, samibernardine, Cal. 


Month. Day of Month. 
(Date) May IZ 1944 


Case No. 4876-PH. DeVaney vs. U. P. R. R. Defts. 
Exhibit F. Date May 7, 1946. No. F Identification. 
Date May 7, 1946. No. F in Evidence. Clerk, U. S. Dis- 
fiche court, Sou. Dist. of Calif. J. M. Horn, Deputy 
Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 


The Witness: I made out a report with Mr. Aaronson. 


By Mr. Davis: 


©. Jam just asking you about this one. 

A. Will you repeat the question again? 

The Court: He wants to know whether or not it was 
a fact that he did not complain until two or three weeks 
after the accident or if, in fact, he complained as you 
stated on direct within the week that he had a pain in his 
stomach. 

The Witness: Well, this report was made out some 
time after the accident too and, as I said in my testimony, 
when he had the pain. As I recall it, that is when I asso- 
ciated his pain with the accident. And as to this state- 
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ment, why I don’t know whether this was made out when 
I was with somebody else or copied from another report. 
I don’t know. 


sy Mir, Davis’: 

©. Your memory was fresh at that time, was it not, 
when you made that statement? 

A. Well, this was made out when? In May? 

Q. May 12th I think. 

A. Well, that was, from June to May—that is quite 
sonie time—and at the time of the accident I wasn’t par- 
ticularly concerned with it other than he was just a 
member of the crew and I felt sorry for its having 
happened to him. 

©. Your memory was at least a good deal clearer at 
the time you made out that report than it is today, isn’t 
that so? [147] 

A. That would be quite possible; yes. 

QO. Now did you have any reason to tell anything 
other than the simple facts and the truth of the matter 
when you made out that statement? 

A. No, no more than J have now. 


©. You say that@-you met WeVaney at Devore) 2a 
understand it today? 7A. “Wes 

QO. But on that statement you say you met him at 
Cajon siding. 

A. Accordime to this statement, [odice yes. 

QO. Now wasn’t your memory more clear about that 
ahd isn’t it a fact that you met him at Cajon siding? 

A. Well, taking this as better testimony than what I 
am giving now, it shows that I must have met him there, 
at least I said that I did. 
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The Court: What is your recollection now? Did you 
meet him at Devore or Cajon? 

The Witness: To tell you the honest truth, I don’t 
remember whether it was Devore or Cajon. This says 
Cajon and I said Devore in my previous testimony. As 
far as swearing as to which it is—I am under oath now— 
I couldn’t say. 


By Mr. Davis: 

©. Whereabouts did you meet him, whereabouts on the 
train? [148] 

Peeelt was ear the rear ot the tram As the train 
was going by I get off and let five or six cars go by and 
keep on walking back until I meet the swing man. 

©. He was walking up alongside the train when you 
met him? 

A. He come down on that side, the side we inspect on 
first. 


©. That was his duty, to come forward to meet you? 
Per ES. 

©. And you went backward to meet him? 

Ewe ies, 


©. And on the occasion when you met him, whether 
it was at Cajon or Devore, that is what he was doing, 
his regular job, wasn’t he? 

A. Well, he was out there. I suppose he was out there 
for that purpose. 


Q. The following day, didn’t he do his regular job? 
A. Well, I stated I was on the head end of the train 


and my work kept me up there and I don’t know what he 
was doing. 
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©. As I understand it, when you stop it 1s your duty 
to go back and his duty to come forward. 

A. Not customarily, no. Just at the inspection points 
coming down Cajon Pass. 

Q. How about going up? [149] 

A. No, I don’t go back. 

©. How about going up Cajon Pass? 

A. No, I stay right on the engine. 

Q. How about going down the other side to Yermo, 
don’t you make an inspection on the other side? 

A. No, no inspection points are there. 

©. Not on the up trip, is that right? 

A. “That is right. On the trip to Yermo there 16906 
points where the head brakeman makes an inspection. 

©. But on the way back then you make an inspection? 

A. Make an inspection at Cajon and Devore. 

Q. Now this accident happened on January 21st? 

Ei. eles: 

Q. I understood you went to Yermo on the next day, 
the 22nd. fee Ses, 

Q. Then you returned from Yermo to San Bernardino 
on the 23rd, is that right? EN Ces. 

QM. And on the 24th you would be going back to— 
wait a minute—on the 23rd you would be making your 
trip from Yermo back to San Bernardino, wouldn’t you? 

A. On the 23rd; yes: 

QO. And you would be making inspections on that 
return trip? [150] 

A. Oh, yes. We always inspected the train. 

QO. Did Mr. DeVaney do his part of the job on that 
occasion on the 23rd? 

A. Well, I don’t remember about that. 
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Q. Do you remember any time when you, for instance, 
made the inspection of the whole train to save him? 
A. I made inspections of the whole train? 


Oo Vo save iim: 

A. Well, I don’t know whether was for that purpose 
or not. We sometimes made coffee in the caboose and I 
would let the train roll by and have some coffee and inspect 
the other side. 

©. You heard his testimony that the rest of the mem- 
bers of the crew helped him out with his work for a long 
period of time. Is that a fact or not? 

A. I know that I have tied brakes down when we 
were setting out cars and picking up cars, letting brakes 
off, because of the fact that he had complained about his 
side hurting him. 

©. When was the first time that you ever did such a 
thing? A. I can’t say. 

OQ. How close to the time of the accident, have you 
any memory? Ee eNowl erm t, (sl 

©. It was at least several weeks afterwards, wasn’t it? 

A. I wouldn't say that, because I don’t know. I can’t 
be definite. 

The Court: Did Mr. DeVaney have coughing spells? 

The Witness: Not to my recollection. We had colds. 
The incident that he brought up, we all went to Dr. Nivin, 
I was in on that too, and we all had cold shots. 

The Court: Was Mr. DeVaney a frequent sufferer of 
colds which caused him to cough? 

The Witness: Well, I don’t know about that. 

The Court: Did you ever notice it? 

The Witness: I never noticed it particularly. 


166 Union Pacific Railroad Company, etc. 


(Testimony of Robert Hopkins) 


The Court: Do you make a report every time anybody 
slips or falls on the train? 

The Witness: No. 

The Court: Or cracks his head with a monkey-wrench? 

The Witness: If they are seriously hurt we do. 

The Court: Suppose they crack their head with a 
monkey-wrench and they don’t know whether they have 
broken a bone or not. Do you make a report then? 

The Witness: No, sir. 

The Court: In other words, you don’t make a report 
unless you consider that it is an injury? 

The» Witness: That is right. 1 never anake agree 
port. [152] 

The Court: All right. 


By Mr. Karen: 

QO. Mr. Hopkins, do you know whether or not Mr. 
Brown, the conductor of the train, knew about this acci- 
dent? 

A. No, I don’t. I was on the head end of the train. 

©. You don’t know whether he made a report of it 
either, do your A. No, I dent. 

Mr. Karen: That is all. 

Mr. Davis: Just a minute. 


Cross-Examination 

By Mr. Davis: 

©. If a man is seriously hurt enough so that he goes 
to a doctor about it, aren’t you required to make a report? 

A. J know now that you are; yes. 

©. That has been the rule though for years and yeats? 

A. | haven’t worked with the company for years and 
years. 
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©. Well, it was the rule at that time, wasn’t it? 

A. I wouldn’t say. I found out afterwards that it 
was, but at the time I didn’t know whether it was or not. 

Mr. Davis: All right. 

Mr. Karen: I just happened to think of something. 
May I ask another question? 

The Court: We will see. [153] 


Redirect Examination 
By Mr. Karen: 


©. You mentioned something about when you made 
that report, whether it was made before a Mr. Aaronson 
or not. That report was made in the presence of some- 
body from the company, isn’t that right? 

A. I don’t remember. 

©. Well, you stated that you may have copied some- 
body else’s report, as to whether or not he complained two 
weeks later or not. Is that possible? 

A. Well, I mentioned— 

The Court: Is it possible? We don’t want to know 
whether it 1s possible; we want to know what actually 
happened. 


fpyvir. Maren: 
Q. Do you know whether or not you actually copied 
somebody else’s report? A. No, I don’t know. 


ieicatrem: Whats alle 

Mr. Davis: That is all. 

The Court: That 1s in your handwriting? 
The Witness: Yes, sir. 

The Court: Step down. 

(Witness excused.) [154] 
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The Court: Next witness. 

Mr. Karen: I want to put Mr. DeVaney on again to 
clarify that one point there. 

The Court: All right. 


MARK TIN Re aay 


recalled as a witness in his own behalf, having been pre- 
viously duly sworn, testified further as follows: 


Direct Examination 
By Mr. Karen: 

(). Mr. DeVaney, you have testified that during the 
month of July you only worked approximately 17 days, is 
that right? A. Waeistrieht. 

©. Yet in this Defendant’s Exhibit D tt states Hene 
that you earned $415.30 in that month. Now do you have 
any record as to how much of that was for actual work 
and how much of that was for other reasons? 

The Court: What other reasons, vacation? 

Mr. Karen: Vacation. 

The Witness: I know my vacation pay was—it was 
just for a 7-day period—and it run about $141 for the 
seven days. 

By Mr. Karen: 

©. You took your vacation during the month of July? 

A. I took my vacation; yes. [155] 

©. And you receimed pay forir? 

A. | received pay for it; yes, sir. 

©. However, you did testify that during the time you 
were off. during the month of July, that was primarily 
caused by your illness, 1s that right? 

A. J laid off sick and turned in the time for my vaca- 
tion, and continued on sick until the Ist of August, and 
used my vacation to rest up. 
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OQ. If you hadn’t been sick would you have continued 
to work? 

A. We could take our vacation pay and work anyway. 
That would be double pay for the week. 

©. That little book that you have there, which is 
Plaintiff's Exhibit No. 3, was that kept in your normal 
daily work? 

A. That was kept right up to date according to the 
way I worked. All of us kept it in the caboose and put our 
time in it. 

©. Did you make notations in that every day? 

A. Every day. 

©. Did you make a notation in there on or about 
January 22, 1944? Ae january 22md* yes, I have. 

©. What does that notation say? 

fw Reported to dector, Yermo. ~ Thatis a notation 
[156] of the accident. 

mT @ount: ) etic see tat, 

(The document referred to was passed to the Court.) 

The Court: Did you write that on there at the time? 

The Witness: Yes, sir. Everything in there, your 
Honor, is written at the time it happened. It is worn out 
with age. 

By Mr. Karen: 

©. Mr. DeVaney, there is in evidence as a plaintiff’s 

exhibit—I have forgotten the number now—but a letter 


from a Mr. Taylor. Did you ever write a letter to Mr. 


Taylor? 
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The Court: That was covered on direct. 

Mr. Karen: I just found a copy of the letter to Mr. 
Taylor, of which that purports to be an answer. I just 
happened to notice it in my file. 

The Court: Show it to him and ask him if 1 is@ahe 
letker. 

Has counsel seen it? 


Mr. Davis: No, I havn’t seen it. 


(Exhibiting document to counsel. ) 


By Mr. Karen: 

©. Did you write this letter? A. Wes, site 

Q. Is this the original letter or a copy of the letter 
you mailed to Mr. Taylor? [157] 

A. It is a copy of the letter I) wrote to Mr. Tapter 
The original Mr. Taylor has. 

Q. And this explains the answer to it? 

A. I always write two letters of everything because 
sometimes it might get lost, so I always keep a copy for 
myself. 

Mr. Davis: I suppose technically it wouldn’t be admis- 
sible, not being the best evidence, but I won't object. 

Mr. Karen: It ties in with the other letter, yout 
Honor. I offer that in evidence. 

The Court: Admitted. 

The Clerk: No. 5. 


(The document referred to was received in evidence and 
marked Plaintiff's Exhibit No. 5.) 
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[PLAINTIFP’S*eXHIBIT NO. 5] 
PAO Vest 1ta St. 


San Bernardino, Calif. 
February 8, 1946. 


Mr. Geo. W. Taylor 
Senior Assist Supt. 
iOmien Pacific R. R. 
Los Angeles, Calif. 


Wear Sir: 
On or about January 23rd and May 20th accident re- 


ports concerning injuries I sustained at Cajon Station 


were sent by me to your office. 


Since you have on file three copies of each report, I 
wish you would send me a copy made by my own hand for 


my personal file. 


Sincerely 
Martin R. De Vaney 


Brakeman. 


Case No. 4876-PH. DeVaney vs. U. P. R. R. Plfs. 
Exhibit No. 5. Date May 7, 1946. No. 5 Identification. 
Date May 7, 1946. No. 5 in Evidence. Clerk, U. S. Dis- 
trict Court, Sou. Dist. of Calif. J. M. Horn, Deputy 
Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Ninth Circuit. Filed Sep. 12, 1946. 
Paul P. O’Brien, Clerk. 
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Mr. Karen: No further questions. 


Cross-Examination 
By Mr. Davis: 

QO. Mr. DeVancey, did you take a vacation in 1944? 

A. That was the first year we were allowed our vaca- 
tion, I believe; 1944. 

©. Did you take a vacation in 1944? 

A. I just took that. I asked for that time for my 
vacation. 

©. What time? 

A. That time in July; I asked Mr. Shane. [158] 

©. I understood that was July of 1945, wasn’t it? 

The Court: 1944 he is talking about, the year of the 
accident. 

Mr. Davis: tiee 

QO. How about 1943? 

A. In 1943 that hadn’t been approved. That was our 
first year that we were granted a vacation, in 1944. 
Then when I got back from the hospital I did the same 
thing, I used my vacation time to rest up after I got out 
of the hospital and they allowed me that week for that 
time. 

©. I notice on the third page here,a notation, Sigh 
hernia,’ opposite the dates of Atie@tist 26,127, 23, 29538 
and 31 of 1943. I wonder if you would explain that. 

A. It couldn’t be 1943 because I was on the Mira 
Loma job at that time. 

©. But that says “sick lerntd. ~docsnt i? 

A. It says ’43 up here. But I was on the Yermo local 
from the time I started to work for the Union Pacific; 
that is, from the same time Mr. Brown was on. I went on 
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that in December of °43 and stayed on the Yermo local 
until I was bumped off there in ’45. So this would be ’45 
instead of 743. 

The Court: 7°45 or ’44? 

The Witness: 745. 

The Court: You were sick with a hernia in 745? 

The Witness: I was bumped off the Mira Loma job in 
May [159] or June of *44, your Honor. I was on the 
Mira Loma job at the time I was taken out of service and 
discharged over that testimony this morning. 

By Mr. Davis: 

©. This book starts in the beginning, doesn’t it, with 
1943? 

A. Here is the way it starts. It starts here. You 
see, I ran out of paper so I went and turned it around 
and started over again, left a few loose pages here. I 
think the back runs as far as September, then it goes to 
the front of the book to October. You see here is August. 
The book will go back to the forward part. This is a 
continuation of August, and there is no September, and 
then it comes to October and December just before you get 
to January. I started too far in the middle of the book 
to begin that. 

iin. Dawis: “All risht. That is all. 

The Court: Let me see the book. 


(The document referred to was passed to the Court.) 


By Mr. Davis: 

©. Just one more question. I understood you to say 
this morning that you went back to work after the op- 
eration on March 16th. 

A. I believe it was March 16th. 
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Q. You earned $404.85 in that month. What ex- 
planation have you for that? [160] 

A. $404 in the month of March? 

CO Yas 

A. I went to work March 16th and made one trip 
with conductor Russell, and I was off three trips, and 
then I worked the balance of the month. 

©. As a matter of fact, didn’t you work the whole 
of that month? 

A. Dr. Gaimette didnt release me until “he bSeaeer 
March. 

©. Didn’t Dr. Gamette let you return to work on the 
16th of February? 

A. Oh, no. He kept me out 90 days and then told 
me not to go back until after—I was going back to work 
and I was just too weak and I would break out in sweats, 
and he told me to stay home a little longer. 

Mr. Davis: That is all. 


The Court: What does “Dog catch Lynwood” mean 
in your book here in March? 

The Witness: That is if a crew was on duty over 
16 hours. we would go out and take over their train and 
bring them in. That is just a railroad man’s term, a 
dog catch. 

The Court: Hére in an entfy Gh the sé€cond iialr ton 
March, the 15th to 3lst—I suppose that is 1944 because 
it appears to be interspersed With soime of the ‘otler 
months of 1944—you have “entered” written in there 
after the date [161] 18. Can you explain that? 

A. I can explain that. I always show why I am off, 
and | just put that in there that way. Some places I 
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showed “sick” or “hernia.” I just wrote it down so I 
would have my own record as to why I was off. 

The Court: There was another item here that I 
wanted to ask you about but I can’t find it now. 

Mou have after Hebruary 2] and 22 “Dr. Nevin.” 
Would you say that is the first time you saw him? 

A. That I put in last night because I was trying to 
refresh my memory in my mind. I was trying to find 
out when I saw him bring it to a date. 

The Court: Then all the entries in this book were 
not made at the time? 

The Witness: There is only two entries made in there 
last night, one back there where it says “Dr. Gamette,” 
and the one in there which says February 16 to 21st, 
where I put in “Dr. Nevin.” 1 was trying to get the exact 
date when I went there to help the record, because I 
have no records, otherwise just my memory. 

The Court: You have some kind of a claim paid here, 
“2 days $6.66” in July. What is that? I can’t read it. 
It is some kind of a claim paid. 

The Witness: I can’t remember what that is. 

The Court: That is all. Any other questions? [162] 

Mr. Karen: No. 

Mir. Dawis: No. 

ate Court: Step down. 


(Witness excused. ) 


Mr. Karen: I had one more witness, Dr. Gamette. 
However, that was just as to the operation. I under- 
stand that Mr. Davis wants to call him also as a witness 
for certain other things. 
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Do you intend to call Dr. Gamette? 

Mr. Davis: No. 

Mr. Karen: 1 don’t neéd him as a witness. I demi 
think I will need him. We have the hospital records. 
There is nothing he can testify to. 


The Court: Do you want hime 

Mr. Karen: .No,1 dont want, him. 

The Court: Do you rest? 

Mr Karen: Yes 

The Court: The plaintiff rests. 

Mr. Davis: If the Court please, we only have five 
minutes. Maybe we can start our case in the morning. 

The Court: I think that will be a good idea. 

Mr. Davis: May I consult a witness just a minute? 
I understand Mr. Brown may want to get away. 

We might finish with Mr. Brown, if the Court wants 
to go [163] ahead. 

The Court: You can’t finish with a witness in five 
minutes. 

Mr. Davis: 1 dowbet att 

The Court: So I guess Mr. Brown will have to come 
back tomorrow and forego the day at Yermo. 

Recess to 10:00 o’clock in the morning. 

(Whereupon, at 4:25 o’clock p. m., a recess was taken 


until 10:00 o’clock a. m., Wednesday, May 8, 1946.) 
[ 164] 
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Los Angeles, California; May 8, 1946; 10:00 O’Clock 
A. M. 


ite Compt: Ex parte: 
aire Clerk: Novex parte, your Honor. 
Mine Count: Very well. DeWaney v. Union Pacific. 


Mr. Davis: Mr. Brown, will you come forward? 


RUSSELL G. BROWN, 

called as a witness by and in behalf of the defendant, 
having been first duly sworn, was examined and testified 
as follows: 

The Clerk: Your name, please? 

The Witness: Russell G. Brown. 

The Clerk: Your address? 

The Witness: 765 West Laurel Street; Colton, Cali- 
fornia. 

The Clerk: Take the stand, please. 


Direct Examination 


By Mr. Davis: 
OQ. Mr. Brown, you are a conductor for the Union 
Pacific Railroad Company, are you? A. Yes. 


Q. On what date were you promoted to that position, 
approximately ? 


A. Approximately in September of 1942. 
©. Prior to that time had you been a brakeman for 


mie Union Pacific? [165] oe ies. 
©. Since what time? A. October 21, 1939. 
©. Previous to that, had you had other railroad ex- 
perience of various types? ie aeG. 


QM. Since what time? mM. Sitce 1937. 
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OQ. Were you the conductor in charge of a train 
westbound which arrived at Cajon about 10:25 p. m. 
on January 21, 1944? Ay, Maes: 


Q. That train started west from Yermo, did it not? 
A. Yes sir. 


Q. Where did you ride the train from Yermo to 
Barstow, for instance? A. I rode the engame: 


©. From Barstow on where did you ride? 
A. On the caboose. 


©. At the time that the train starts from Yermio, has 
it been thoroughly inspected by car inspectors at that 
point? A Yeu 


©. What are the usual stops made by a train of that 
sort between Yermo and Cajon? 


A. Well, on a local, the usual stops are sometimes 
[166] Naples—that is a station in between Yermo and 
Barstow—for setting out purposes; and it is always cus- 
tomary to stop at Barstow to get orders to run over the 
first district from Barstow to San Beruwardino, and Ge 
only other customary stops outside of unknown delays 
would be Summit to place retainers in proper position, and 
Cajon for inspection, and Devore for inspection. 


OQ. How about Victorville, don’t you usually stop 
there? 


A. That is not a stop that you would make under all 
conditions. If you had a heavy enough train to require 
a helper, you would stop there and get a helper, or you 
would most likely take water at Victorville due to the 
grade. 
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©. At all these stops, what is the duty of the head 
brakeman and the swing brakeman to do? 

A. It is their duty to inspect the train and look it 
over as time will allow. 

OQ. For what purpose? What are they looking for? 

A. Any defect in the equipment as to the running 
wear, Cte. 

©. Suppose the wire holding a tractor to a flatcar 
were broken, flopping loose, would that be the type of 
defect that they would be looking for? 

A. Yes, if it was a defect that might cause injury 
it should be taken care of, and would be taken care of. 

©. You say between Yermo and Summit, would it be 
fair- [167] ly certain that the train would have been 
inspected on both sides by the head and swing brakemen? 

A. Yes, it would be most probable that it would have 
been looked over. 

©. And if any defect of this type were located, it 
would be rectified at that time? A. Yes. 

The Court: What time did you leave Yermo on this 
particular trip? 

The Witness: I believe it was about 2:00 p.m. That 
was generally our time of call out of Yermo. 

ce w@oarr: Wien what time was it on this trip? 
What was your last stop before Summit? 

The Witness: On this particular trip, if I remember 
right, our last stop was at Victorville. 

ie Court: “\What time of day was that? 

The Witness: That was in the evening. 

Mites@ourt: After dark? 

The Witness: I believe it was around 8:00 o’clock. 
I imagine it was after dark. 
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The Court: And between Yermo and Victorville you 
had had how many stops? 

The Witness: I am not quite sure but I believe we 
stopped at Helendale, and Oro Grande, and then Victor- 
ville. That would be two stops between Barstow and 
Victorville. [168] 

By Mr. Davis: 

Q. Then from Summit on you would be in the caboose? 

The Court: Excuse me just a minute, while I am on 
that. 

Your stop at Oro Grande, if you hit Victorville at 
8:00 o’clock, would that have been in daylight or in 
dark? 

The Witness: That would be quite hard to say. 

The Court: It tent tar, a6 at? 

The Witness: It is only a few miles, and it is possible 
it could have been just before dark. 

The Court: The last stop then, could you say when 
the last stop was when the inspection of the train was 
made in daylight that day? 

The Witness: I couldn’t positively say; no. 


By Mr. Davis: 

QM. Did the swing brakeman and head brakeman have 
lanterns, electric lanterns? A. Yes. 

QO. What type of electric lanterns were they? 

A. Well, they have different types. They are an elec- 
tric hand lantern and they have two electric bulbs in 
them. That is a requirement of the Santa Fe Railroad. 
They throw quite a good light. 

©. They have a metal reflector around the bulbs, do 
they? A. Wes: [169] 
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Q. From Summit on to, we will say, San Bernardino, 
where was your usual place of riding on the train? 

. im the caboose. 

©. On arrival at Cajon on this particular evening, 
January 21st, do you recall of anything unusual occurring? 

ne «No. 

©. || believe you were here in the courtroom when it 
was testified that Mr. Anderson helped Mr. DeVaney 
up from the ground and took him over to the steps of 
the caboose. Is it likely that you would have seen him 
do that or at least have seen DeVaney on the caboose? 

A. Well, it 1s probable that I would have; yes. 


©. I suppose you might have gotten off on the other 
side or something of that sort, but it is probable that you 
would? 

A. I could have gotten off the front of the caboose. 

The Court: At Cajon you left the caboose and went 
fo whe lead ofethe tram, 


The Witness: I am not positive. Sometimes I did 
look the train over and if I had other things to do, if I 
remember correctly, we were in there for other trains, 
to let other trains pass, and it is possible that I might 
have gone to the telegraph office to secure information that 
they might have there for me. 

The Court: In which event you would go back to the 
ca- [170] boose or to the engine? 

The Witness: It 1s according to how much time I had 
there. If I had time I would have probably gone on and 
looked the train over. 

The Court: Do you have any recollection of what you 
did that night? 
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The Witness: No, I have not. 
The Court: At that stop? 
The Witness: At that stop, I have no recollection. 


By Mr. Davis: 

Q. If you had looked the train over, what would that 
mean? 

A. Well, it would just have meant that I would have 
made a personal inspection of the train. 

©. As I understand it, you had been up near the 
engine when you were at the telegraph office, if you 
went there, somewhere in that neighborhood? 

A. Not necessarily. It would all depend on where 
the train was setting on the passing track. 

©. We will say that the caboose—I believe it has 
been testified that the caboose in this case stopped some- 
where near the east switch of the passing track—and 
your train that night was about how long? 

A. Thitty ears. 


Q. Where in that event would the engine be with 
refer- [171] ence to the telegraph officer 

A. Well, as a rule the engine would be about 35 cars 
from the telegraph office, because after the caboose somes 
in off the main line and comes in over the fouling points, 
that is, the clearing point, we would swing them down 
and stop, and it would be somewhere in the vicinity of 
the telegraph office. 

©. Really what I was trying to get at was, where 
would you ride the train from Cajon to Devore? 


A. | would ride in the caboose. 
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©. No matter whether you went to the telegraph 
office or not? 

A. Yes, regardless of where I went, I would ride the 
caboose out of there. 

QO. Now on that evening when you rode the caboose 
between Cajon and Devore, did you see Mr. DeVaney 
lying down in the caboose? A. No, I didn’t. 

©. Were you in a position where you would have 
seen him if he had done that? EX, es. 

©. Suppose you had seen him lying down in the 
caboose between Cajon and Devore, would that have 
been an unusual circumstance? Pececny| L72i) 

QO. What was it his duty to do between Cajon and 
Devore? 

A. It is the swing brakeman’s duty to ride in the 
middle of the train. 

QO. Is that according to the Santa Fe operating rules? 

A. That is according to the Santa Fe operating rules. 

©. And they apply over that joint trackage? 

mA 6 OV 5) 

Q. If therefore he had been in the caboose sitting 
up or lying down or anything else, would that have been 
an unusual circumstance? A. Yes. 

©. Would you have inquired the reason for it? 

x Wes: 

©. If he had told you then that he had fallen from 
a flatcar at Cajon and that he didn’t feel like doing his 
regular work as a result, what would it have been your 
duty to do? 

A. It would have been my duty to send a flash wire 
to all concerned and also upon arrival at San Bernardino 
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I would have made out and had ready a Form 2611, 
Unton Paeifie accident report. 
©. Did you have an occasion for making that flash 
wire and that Form 2611 that mi@her x Me 
QM. Did Mr. DeVaney act as a regular member of 


your [173] crew for some time after January 21, “44? 
ee Ves. 


QO. And did he at some time mention to you that he 
felt that he had sustained an injury on January 21, 1944, 
at Cajon? 

A. Yes, I believe it was about a month after that 
that he mentioned to me that he had fell off of a car pre- 
vious to that time, and asked me what he should do about 
it, and I told him, “Well, if you are injured, why you 
must make out anpaccident ceport to.cover it.” “Tiaieeia 
in accordance with the rules. 


©. Do you know whether or not he did then make out 
an accident report? 

A. No, I don’t know whether he did or not. 

©. You were called on afterwards to make one, weren’t 
your 

A. Yes, I received a wire from the assistant su- 
perintendent requesting me to file one immediately. 

©. And you did so? A. I did; yes: 

QM. Now between January 21, 1944, and the date 
when Nir. DeVaney told you that he felt he had been 
injured on that day, did you notice anything in Mr. De- 
Vaney’s conduct or actions to suggest that he had been 
injured? 

A. No, | didn’t notice anything irregular about his 
work. [174] 
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©. He continued to do his regular job? 

Ewe vies 

©. I think you have heard testimony that Mr. De- 
Vaney went to see Dr. Ballachey on the next trip back 
to Yermo, which would be January 23rd. Do you know 
anything about that? i INO: 

©. If you had known that he had gone to Dr. Bal- 
lachey on account of falling from this flatcar, would you 
have made an accident report at that time? 

i Yes, I would have. 

QO. Would you be subject to discipline in any way if 
any member of your crew were injured in that fashion? 

A. Yes, if I didn’t file proper reports I would be sub- 
ject to discipline. 

©. I mean, if you did file proper reports, would there 
be anything that would subject you to discipline about the 
way in which he was hurt? 

A. No, I wouldn’t be subject to discipline under those 
conditions. 

©. Let me put it this way: In case of doubt as to 
whether an accident report should or should not be filed, 
what would you do as a matter of custom and practice on 
your part? 

A.” I would try to find out if he was injured, if I [175] 
knew anything about it at all, and then I would file a 
report. 

©. What I have in mind is this, I suppose that there 
would be injuries of such a minor nature that you would 
not feel it necessary to make out a report. That is true, 
eit it? A. Yes, that is true. 
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©. On the other hand, suppose an injury is of such 
nature as to call for attention by a doctor, is there any 
doubt about reporting such an injury? 

A. No, there is no doubt about that. 

©. Now if there were a doubt as to whether you 
should or should not report such an occurrence, which 
course would you choose? 

A. I would report it. 

Mr. Davis: I think that is all. 


The Court: Cross examine. 


Cross-Examination 
By Mr. Karen: 

Q. Do you know or remember whether on this par- 
ticular return trip from Yermo up to Cajon pass, whether 
or not on that particular night an inspection had been 
made at any point along the trip? I am not referring 
to what was customary, but do you remember on that 
particular night that there had been an inspection made? 

ie Non [eo 


©. Now isn’t it true, Mr. Brown, that it is custom- 
ary for the head brakeman and the swing brakeman 
each to take a side on inspection? 


A. Yes, it is customary to have both sides of the 
train looked over. 


he Court: In that fashiome 
By Mr. Karen: 
©. Im that fashien? i ~~ YRCS. 


©. In other words, you heard Mr. DeVaney testify 
that he always went down the right side, the head brake- 
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man always went down the left side, that was his cus- 
tom? You heard him say that? 

A. I heard him say that, but I disagree there in this 
respect, the head brakeman is on the engine and the 
swing brakeman is on the caboose. When they make an 
inspection it is customary for the head brakeman to walk 
back on the same side until he meets the swing brake- 
man, then they both go through the train and then they 
both walk back on the opposite side. 

©. But it is possible though that Mr. DeVaney would 
be passing this flatear on the right side if that was his 
custom and he did that, is that right? 

A. It is possible. 

©. Now isn’t it true, Mr. Brown, that as this train 
[177] proceeds down Cajon Pass toward San Bernar- 
dino, that many times during that trip down there is 
slack in the train and it catches up and there is slack 
causing the cars to suddenly jerk and stop, and jerk all 
the way down that hiss, isn’t that true? 


A. Not on a train of that length. 

©. Is it possible? 

A. It is possible, but not probable. 

Q. Did you see those wires, Mr. Brown? 

Ee No, L didi t. 

Q. You don’t know what condition they were in, do 
your 

A. No, I don’t know how long a distance these two 


particular trucks had traveled on that flatcar to your 
knowledge? 

A. No, I have no knowledge of that. 

QO. Do you know of your own knowledge whether 
or not those trucks were loose on there? A. No. 
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QO. Isn’t it possible that these supporting wires, if 
they were in a poor condition, that they might snap or 
break coming down that hill or some place along that 
particular route? A. It is possible. 

OQ. And even though an inspection had been made 
prior of Cajon Pass, that something might have hap- 
pened coming down the hill that would have caused those 
wires to break and for [178] the car to come loose, for — 
that truck to come loose on there? m, "es: 


Q. In your experience as a trainman, those things 
happen? AY Yes they tagpen. 

Q. Isn’t it true, Mr. Brown, that when you arrived 
at Cajon Pass that as you got off the caboose you got 
off on the opposite side from which Mr. DeVaney claims 
he had fallen, isn’t that right? 

A. I couldn’t say which side I got off of. 

Q. Picturing the train going down that hill, or facing 
toward San Bernardino in that direction, did you get off 
the right side of the caboose or the left side of the 
caboose? Ae That 1 couldn tesay- 

Q. Well, is the station on the right side of the ca- 
boose or the left sider Ae ow aS. 

QO. On which side? ~ Onmhe mee 

©. On the right side? A. Yes. 

Q. And when you got off the caboose you went imme- 
diately to the station, is that right? 

A. 1 am not positive whether I did or not. [179] 

The Court: [I understood the witness to say that he 
didn’t have any particular and specific recollection of that 
particular evening, that he has testified to what his custom 
is. 
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Is that correct? 
The Witness: That is correct. 


By Mr. Karen: 


©. You don’t remember whether you got off that 
night or went to the station or did ride the caboose or 
walked up to the head of the train? 

A. I remember riding the caboose, but I don’t re- 
member whether I went in the station or whether I walked 
up and looked at the train or just what my particular 
work was at that time. 

Q. Your memory of what occurred that night is 
vague at this particular time, is that right? 

Ee aes: 

©. Isn’t it true, Mr. Brown, that you did have a 
conversation with Mr. DeVaney immediately after the 
accident: A. No. 

©. Isn’t it true that he said to you that he had fallen 
off the train and asked you whether he should make a 
report or not, or whether you should make a report, and 
you said to him, you suggested to him that he should 
go to a doctor first? 

The Court: You say that is not true? [180] 

The Witness: No, he didn’t mention it to me or [| 
would have made out a report. 

By Mr. Karen: 

O. You know, as a matter of fact, don’t you, Mr. 
Brown, that there are many, many times accidents that 
occur, call them accidents, in which a man bruises an 
arm, the trainman bruises an arm, or hurts his fingers, 
or maybe stubs his toe, and an accident report is not made 
of that; isn’t that truer A. That is'true. 
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©. And in your capacity as conductor you are a repre- 
sentative of the Union Pacific Railroad, isn’t that right? 

Tatas *correct: 

©. That is, in your jurisdiction over the other train- 
men, you are acting as a representative of the company? 

m. What is conect 

©. And it is to your benefit that a perfect safety 
record be kept, isn’t that true? 

A, That is true. 

Q. And if too many accident reports are turned in that 
reflects on your record, doesn’t it, as a conductor? 

A. Not necessarily. 

Q. Isn’t that true? 

A. It doesn’t reflect on my record necessarily. 

©. They look to you to find out why there are so 
many accidents as conductor, don’t they? [181] 

A. I have never been asked about it yet. 

©. But do you know whether or not that is the rule? 

A. No, I know of no rule to that effect. I know that 
safety is of first importance in the discharge of duty to 
all members of the train crew. 

©. You have known Mr. Anderson and Mr. Hopkins 


for some time, haven’t you? A. Yes. 
©. You heard them testify to this court? 
ie YVée: 
©. To an accident happening that night? 
i> Y es: 
QM. Do you have any doubt in your mind as to whether 


an aecident did happem or not"that night? 
A. I couldn’t say whether it did or not. 
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©. In your knowledge of these men and association 
with them for some length of time, working with them 
day after day, would you have any reason to believe that 
they were lying on the stand? 

Mr. Davis: I object to such a question. 

The Court: Sustained. 

By Mr. Karen: 

QO. Isn’t it true, Mr. Brown, that railroad men in the 
nature of these men and yourself are prone to disregard 
what would be called a slight accident? [183] 

A. Well, yes and no. 

QO. Which is it? 

A. If it was shght enough that the man didn’t feel 
that he needed any medical attention, I feel that he would 
disregard it; if he felt that he needed medical attention, 
I fell that he would have seen a doctor and made the 
proper reports. 

©. That is right. You stated on direct examination 
that you do not remember seeing Mr. DeVaney in the 
caboose on the rest of the trip to San Bernardino. 

A. That is correct. I don’t remember seeing him. 

©. Is it possible that he could have been there? 

A. I believe I would have seen him if he had been 
there. 

©. Your memory is quite clear on that point, but it 
is vague on the other points, is that true? 

A. Well, as I have said before, that is a violation 
of the rules and I would have had cause to notice any 
irregularities of that kind. 

©. At that particular time in 1944, you men were 
working pretty hard schedules, is that right? 

A. That is right. 
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©. Due to the war? A. Very long hours. 

©. Now when you say a month later Mr. DeVaney 
told you [184] he had been injured, you told him to make 
a report, is that right? 

A. I told him if he was injured he was required to 
make a report; yes. 

©. But you didn’t make a report at that time, did 
your 

A. I didn’t know whether he was injured or not. 

©. But he told you he was? 

A. Well, I didn’t know that he was ruptured. 


©. Then it was part of your duty to make a report. 

A. He told me that he had fallen off of a car and I 
told him that if he felt he was injured he would have to 
make a report to cover it, and so would I. 


©. That is true. You have said that before. 
A. In compliance with the rules. 


QO. But you did testify that you didn’t make a report 
until you were asked to by a company representative? 


A. No, I didn’t. I didn’t know if he was injured. 
I had no way of examining him myself. I am no judge 
that he was injured. 


Q. In your normal work on the train, if a man comes 
to you and says, “I fell off a car, I don’t know whether 
I have been injured or not, I think I am injured, or I am 
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injured,” it is your duty to make out a report? 
A. If he says I am injured, or thinks he is injured, 


I will make a report; yes. [185] 
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©. Therefore you did violate your duty when you 
didn’t make a report when he told you he was injured 
and had a hernia? 

A. I don’t recall him telling me he was injured and 
had a hernia. 

©. Let’s have it then, what did he tell you a month 
later? 

my tte told me he fell otf a car and hurt himself, 
but I don’t know what the extent of his injuries were. 

ey eat Stake the part about falline off the car. If 
a member of your crew says he fell off a car, and nothing 
else, isn’t it your duty to make a report on that? 

A. If he is injured, it is my duty. If it is a report- 
able injury there must be a report made to cover it. 

©. Isn’t it true, Mr. Brown, that you don’t like to 
make out reports, that it is a lot of red tape? 

A. No, that isn’t the case. I make out my reports. 
I am paid for that work, if it becomes necessary. 

Q. Mr. Brown, isn’t it true that in your normal trip 
down the pass you do not go into a siding at Cajon unless 
you are expressly ordered to do so by the operator at 
that station? A. Not by the operator. 

©. Or by whoever has the authority to make it? 

A. The train dispatcher. [186] 

QO. The train dispatcher? — Ae Yes: 

©. On this particular occasion you were ordered into 
a siding for a particular reason, is that right? 

A. That is right. 

Q. Therefore it would be your duty to go to the train 
dispatcher to find out what the reason was, isn’t that 
right? A. No, not necessarily. 
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Q. What did you do in that event? 

A. You see, they run these trains on train orders 
and they might give you an order to head in at Cajon 
and let first and second 3 by—that is just an illustration— 
a couple of trains, passenger first-class trains, and after 
those trains have gone if the board isn’t red and you 
don’t get anything on it when you go in, you leave. 

Q. You do go in to look at the board? 

A. No, you don’t go in to look at the board. 

Q. How do you find out how many trains are to go 
by? A. You have an order that says to let them by. 

©. Where do you get the orders 

A. You might get the order at Victorville or Summit. 
It could be given to you at any point along the line. 

Q. It could have been given to you at Cajon too? 

A. No, it could not have been given at Cajon. 

Q. What kind of a signal tells you to proceed ahead? 
[187] A. Clear geneem 

QO. There is a light there? 

A. That is correct, also an arm on an order beard 
if that is what you are referring to. 

©. You did make out a report of this accident, didn’t 
you? A, eee 

Mr. Karen: Have you the report, Mr. Davis? 

Mr. Davis: Yes: 

Mr. Karen: May I see mt? 


(The document referred to was passed to counsel.) 


By Mr. ISamen: 


QO. I show you a Form 2611, report of personal in- 
jury to employee, passenger or other persons— 
The Court: Mark it for identification. 
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dies Clea Nome: 


(The document referred to was marked Plaintiff’s 
Exhibit No. 6 for identification. ) 


By Mr. Karen: 

©. Do you recognize that as being your handwriting? 

Ee) Yes, 

©, Youtsioned that report a Mice 

Q. Is that your signature? A. Yes. [188] 

The Court: What date is it? 

Mr. Karen: Dated May 2, 1944. 

©, Is that correct? ee What is rieht. 

O. Now, Mr. Brown, in your answer to question 5 
you have written here—the question is “State fully the 
nature and extent of injury”—and you have written in 
your own handwriting: “While getting off car at Cajon 
to roll train by—” 


Is thatthe correct word. roll’ A. Yes. 
~Q. “—tripped on wire on flatcar and fell to ground.” 
6-A: “No injuries noticeable at this time.” 


6-C: “Name and address of surgical attendant. Dr. 
J. E. Ballachey first examined brakeman DeVaney.” 

Is that true? ie des: 

©. In answer to question 11: “Give full particulars 
of cause of accident. Mr. DeVaney informs me he was 
getting ready to get off flatear which he was riding to roll 
train by while walking to grab iron tripped on piece of 
wire and fell off side of flatcar not knowing that he 
was injured at the time.” 

Do you remember writing that? Pe Yies, 

©. Question 26, Remarks, and you wrote here: “I 
had no [189] knowledge of the accident at the time it 
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happened. Brakeman DeVaney notified approximately one 
month later of these facts said he did not mention it at 
the time it happened because he did not think he was 
lniiaetey 

One month later, that would be February, approxi- 
mately February 2ist, to make it pretty close, is that 
right? A. Thatusecdmnect: 

©. And you made this report out in May? 

A. That is correct. 

©. isethapenightr Ae. View 

Mr. Karen: I would like to offer this in evidence. 

Mr. Davis: No objection. 

The Court: Admitted. 


(The document referred to was received in evidence 
and marked Plaintiff's Exhibit No. 6.) 


[PLAINTLPE® EREIBIT WO. 6] 


REPORT OF PERSONAL INJURY TO £MPLGsa 
PASSENGERS OR OTMER PERSONS. 


Instructions ——A separate blank must be filled out for 
each person injured whether the injury is severe or slight, 
by each employe present. Every Question That Would 
Pertain to the Accident Reported Must Be Answered 
Fully. If blank spaces are insufhcient for full statement, 
answer further in form of letter and attach hereto. 


]. Naine, residence (Street and number) and PP. 
address of person injured. Martin R. DeVaney 
1105%.4 Junta >t. San“btino. 6 


Z. Age. 38 Occupation. Brakeman 
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oa 


4. A. 


Cr. 


Ja 


Married or single. Married If married, name 
and residence of wife or husband. Same 
2x x x * x x * * 


Employe, passenger, traveler on highway or tres- 
passer? Employe If employe, how long in service 
of this Company, and in what capacity? 1 yr. & 
6 mo. 

2k xk * 2k 2 2 


Stcre filiy the tiattire and Extent of injuries. 
While getting off car at Cajon to Roll Train by. 
Triped on wire on Flat Car & fell to ground 
What was done with and for the person? No 
ijtiny aOticeable at this time *~ * * 


If not sent to hospital, why not? Not known 
Name and address of surgical attendant? Dr. J. 


E. Ballachey first Examined Bkm De Vaney 


2 x * 2 * zk x 2 


Date, hour (day or night), and exact point where 
accident occurred. 1025 pm night 1:21:44 Pull- 
ing into west Passing Track Cajon 


lieateimMenteas it vem dark: Wark a Clear 
Kind of weather. Clear 
raraccident occur on ormear a crossing? No * * * 


2 ** 7 2 2k ok 2 2 


Onemain or side track? Side Track Curve or 
straight liner (State whether curve to right or 
left.) Straight. Up or down grade? Down 
grade 
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owe 


10. 


Ik. 


Be 


Train No. Ex W 5097 Conductor, yardmaster 
or foreman R. G. Brown 

Brngine No. 5097" Engineer. C. P. Stueegn 
Fireman. A. J. Dalmolin 

Baceaceman Sw. M. R. DeVaney Head Brake- 
man. R. R. Hopkins Rear Brakeman and Por- 
ter. K. D. Anderson 


No. cars in train. 30° Ne: loads. GO) 7" aes 


In what direction was train moving? West. 


Were all air brakes connected’? If not, state why. 
Wes. 


2 2 2 2 2 2 2K 2K 


Speed of engine or cars at time of accident. 10 
MePaei, “ance 


State your location with reference to point of 
accident. In Caboose 


Were you an eye witness? No 


What was injured person doing at time accident 
occurred? Getting off car 


Give full particulars of cause of accident. M. R. 
DeVaney informs me he was getting ready to get 
off Flat Car which he was riding to Roll train 
by while walking to grab iron triped on piece of 
wire and fell off side of Flat Car not knowimg 
that he was injured at the time 


* ak *K *K K « * * 
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2. A. 


14. A. 


ey, 


24. 
25. 


ZO. 


Was person injured while making coupling or un- 
coupling? No * * * 


* 2 2 2 2k * * 2 


Was there any defect in track, bridges, building, 
rolling stock, machinery, tools or other appliances, 
that caused, or may have assisted in causing the 
injury? If so, state fully. No. 


ok *K *K > 2K >K 2K ** 


Was injured person insane, intoxicated, blind or 


deaf? No 
Was anyone at fauit? If so, who? No. 


Name, occupation, postoffice address, and resi- 
dence of every person who witnessed the acci- 
dent, or can give any information regarding it. 
(Attach hereto the written statements of such per- 


sons, signed by each.) 


Name Occupation Residence and P. O. 
(Give street and number. ) 


Russell G. Brown Condr FZogLatrel St. 
Colton Calif 


Kenneth D. Anderson Bkm 1006 La Junta St 
San Bdno 


Remarks: State fully any further information 
you can. I had no knowledge of accident at time it 
happened Bkm. DeVaney notified approx 1 mo 
later of these facts Said he did not mention it 
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at the time it happened because he did not think 
he was hurt. 


(Sign here) R. G. Brown 
(Occupation) Condr 
(Address ) /25 Laurel St. Colton Calif. 
Month. Day of Month. 
(Date) May 2 1944 


*K *K ok * *K ** *K *K *K 


Case No. 4876-PH. DeVaney vs. U. P’ R. R. Pits. 
Exhibit No. 6. Date May 8, 1946. No. 6 Identification. 
Date May 8, 1946. No. 6 in Evidence. Clerk, U. S. Dis- 
trict Court, Sou. Dist. of Cali. J. M. Horm) Deane, 
Clerk. 


[Endorsed]: No. 11426. United States Circuit Court 
of Appeals for the Nanth Ciremit.. Tiled Sepo 1273 ao: 
Paul P. O’Brien, Clerk. 


By Mr. Karen: 

©. Is the statement there that Dr. Ballachey first ex- 
amined Mr. DeVaney, where did you receive that 1in- 
formation? 

A. I imagine I received it fro Mr. DeWaney. 

©. In other words, on February 2lst when he made 
this report to you, he told you at that time that he had 
seen Dr. Ballachey, according to your statement, on Feb- 
ruary 2lst, or approximately that date, 30 days after 
the accident? A. Yes (190) 

Mer Karen: |) think What Ws ail. 

The Court: Step down. 


(Witness excused. ) 
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The Court: Next witness. 

Mr. Davis: The defendant rests, your Honor. 
The Court: The defendant rests. Any rebuttal? 
Mr. Karen: Just a moment, your Honor. 


(Conference between plaintiff and counsel. ) 


Mr. Karen: I would hike to have Mr. DeVaney take 
the stand for a few questions. 


MARTIN R. DeVANEY, 


called as a witness in his own behalf in rebuttal, having 
been previously duly sworn, resumed the stand and testi- 
fied further as follows: 


Direct Examination 


By Mr. Karen: 

Q. Mr. DeVaney, do you recall that at any time, say 
within six months prior to the accident and six months 
after the accident, that you had a cold which resulted in 
severe coughing? A Wo, sir. 

The Court: You mean you don’t recall? 

The Witness: I didn’t have any colds, any more than 
just a little common head cold, if any, which is normal; 
no [191] severe coughing of any kind. 


By Mr. Karen: 

©. You do recall that? 

A. I seldom cough when I have a cold; it is just a 
little head cold. 

©. You heard Mr. Brown testify that he did not 
see you in the caboose from Cajon to San Bernardino. 
Did you see him in the caboose? 

A. I saw Mr. Brown. There had to be a reason for 
us to go in that passing track and he would have had to 
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have the orders, or whatever it was, to get to the engine 
to get out of there. We just can’t go in a passing track 
and drive out without authority. 

QO. What happened then? 


A. Well, the reason we went in there that night was 
because they had a derailment at Cajon Station—I mean 
at Barstow yard—wait a minute. 

©, Take your tie: 

A. They had a derailment at the precooler yard at 
San Bernardino, and we had to stay in Cajon Station 
about an hour or an hour and a half until they could al- 
low our train to come down and enter the yard. 

©. And how does that relate to Mr. Brown? 


A. Mr. Brown would have had to see me at each 
station to find out the condition of the train and give me 
further in- [192] structions because we still had one 
more station in which we might have had to set cars out, 
at Ono. That was a Government supply base and our 
local supplied that base every trip going west most of the 
trips. 

QO. What happened that night in relation to this nor- 
mal procedure? 

A. After I was hurt I stayed in the caboose. I don’t 
remember whether we set out at Ono or not. I was in 
the presence of Mr. Brown. He wouldn’t leave the sta- 
tion without knowing where all the crew were. He would 
have to know where each one of us was. After I met 
Hopkins I usually tell him and the other members of the 
crew—we have a way of relaying it to the conductor-— 
that we are all ready to leave. There might be some- 
thing wrong with the engine that he might not know 
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about. We have to go back and tell him. It is the 
swing brakeman’s duty to tell all those things. 


©. In the caboose, did you have a conversation with 
hime 

A. I told him I was hurt and I stayed in the caboose. 
And you saw him there? 
I saw him there. 
And he saw your 


Yes. We were there for an hour and a half. 


And Anderson was there, is that right? 


PO rO Po 


Anderson was there. He is a flagman. He is 
right [193] on the caboose all the time. 

Q. After you went back to the flatcar with Hopkins, 
did you make an examination of the wires? 

A. Yes, I did. 

©. In what condition were they? 

A. There were strands of wires about the size of a 
spike—that would be the circumference—and these wires 
are about three or four to a strand, and then they are 
fastened to the floor and run up through the spokes of 
the wheel, and then twisted and run back down again. 
They were broken right off and stuck up just like hooks. 


©. What color were they? 

A. They were black and weatherbeaten. It is hard 
to say what color they were. These Army trucks were 
sent out here from way back somewhere in Utah, some big 
base in Utah, and a lot of our equipment was all snow- 
covered. This was all in January and the winter months 
of the year. They were just black and corroded. 
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Q. Did you have occasion to make an inspection of 
those wires coming down Cajon Pass? 

A. I inspected the train and all, as far as my duties 
required, but coming down Cajon Pass we don’t inspect 
any more after we leave Victorville. We set our re- 
tainers on our train to hold the train back at Summit. 
That has to be done pretty rapidly in ordér motWomme 
up the main line. Then we go [194] right on down the 
hill. 

©. And as this train came down the hill, did it have 
occasion to jerk and stop? 

A. They always do that. The descending grade there 
is about 4200 feet from Summit to San Bernardino, and 
that is only about 18 miles. “Phat is quite avdrom 

©. You ride those cars, or you had been riding them, 
quite often? A. SAS the ine: 

©. And you know that to be a fact? 

A. Yes. Even passenger trains jerk coming down 
that steep incline. 

Mr. Karen: No further questions. 

Mr. Davis: No questions. 

The Court: Step down. 


(Witness excused. ) 


The Court: Does the plaintiff rest? 

Mr. Karen: The plaintiff ests. 

The Court: All right. Who wants to argue first? 

Mr. Karen: I will take the last say. 

The Court: You waive your opening argument? 

Mr. Karen: Then I would be limited probably to what 
he brings out, is that right? 

The Court: J am not quite that formal. [195] 
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Mr. Davis: What if I should waive my whole argu- 
ment? 

Mr. Karen: That is right. I had better open then. 
After four years away I am not used to this. I don’t 
know what is going on. 

1 will try and be as brief as possible, your Honor, 
because I think the testimony has been very clear. There 
is very little confusion. 

There is no question at all that the accident did occur, 
that Mr. DeVaney did fall off a car at the time mentioned 
and the date mentioned. 

The Court: From your point of view, the thing that 
puzzles me and is in my mind—I don’t think there is 
any doubt about the fact that he fell off the car—is the 
reconciliation of his falling from the car when he might 
have received the rupture to the statements in his later 
report which he made out, that he noticed a swelling in 
his testicles and pain in the groin after sexual intercourse 
with his wife some month or so later. 

Mit Waren: lam eomne to elaborate on that a little. 

Of course the point has not been opposed, or the fact 
rather, that Mr. DeVaney suffered other injuries, that 
is, a broken tooth and a hurt knee. There has been no 
testimony to show that that did not result from the fall. 
Therefore I think I have established that part sufficiently. 

The Court: There hasn’t been any testimony about 
how [196] much injury or pain or damage he suffered 
neon citer: 

Mr. Karen: JI think there was very little pain or 
suffering from that point in comparison to the other. 


The Court: The whole case is on the question of his 
hernia. 
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Mr. Karen: As to whether or not this hernia was 
caused by the fall. There is no question but that there 
was a hernia and that there was an operation. 

Now the defendant company, in my opinion, has at- 
tempted to confuse the Court with these statements. 
These men, these railroad men, Mr. DeVaney, Mr. An- 
derson, Mr. Hopkins, and Mr. Brown, are all hard 
working men, hard working railroad men, and have been 
railroad men for a long period of time. They work 
sometimes 16 hours a day. They are hardened to their 
jobs. They don’t cry about hurts. They minimize their 
hurts. And it has been brought out that in this par- 
ticular setup, the railroad company and a company of this 
kind, these men are completely under the subjugation of 
this company as far as their work is concerned. They 
can’t get off work, they are afraid to even make reports, 
they are afraid to say things because they might be laid 
off, they might be fired. It is their livelihood. 

Now Mr. Anderson, Mr. Hopkins, Mr. DeVaney and 
Mrs. DeVaney, have all testified that he did have an 
injury to his abdomen immediately after the fall. There 
is his little [197] book. In spite of the fact that there 
is one notation that he made the other day, and which 
he readily admitted, but the rest of it was made in the 
regular course of his employment. You can see by the 
writing that it was. It is exactly the same as the other 
entries made way back there. And it says in that little 
book “Saw doctor, Yermo.”’ 

Why did he see the doctor at Yermor Dr. Ballachey 
has no memory. Dr. Nevin doesn’t remember. Of 
course they are company employees. That must be taken 
into consideration. 

The Court: They are busy siden too. 
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Mr. Karen: They are busy men. But it was war- 
time. Dr. Ballachey said that if they came in he would 
take care of them. 

Now together with that report, the entries in his little 
journal there, we do have the exhibit—I have forgotten 
which one it is—which is a copy of a letter sent to 
Mr. Fish, superintendent of the Union Pacific Railroad, 
asking— 

The Court: Well, you have a letter here from the 
claim agent, G. W. Taylor, in which he states: 


“Referring to your letter of February 8th requesting 
that I return to you a copy of accident reports made out 
by you concerning injuries to you occurring on January 
23rd and May 20th: 

“Those reports were forwarded at the time they were 
received to other departments and am [198] unable to 
comply with your request.” 


I don’t know what the date of May 20th refers to 
here. 

Mr. Karen: That was another report. He meant 
March 20th, I believe. 

(Addressing the defendant): Is that right? 

The Defendant: March. 

Mr. Karen: It is our contention that Mr. DeVaney 
has testified that he did make a report on January 21st. 

The Court: How could he be talking about an ac- 
cident occurring on March 20th when the report was 
written on February 13th? 

Mr. Karen: He is referring to reports made, your 
Honor. 

The Court: JI know that, but this was written on 
February 13th. 
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Mr. Karen: 1946. 

The Court: In 1946? 

Mr. Karen: That is right. That is when he started 
looking for copies of his reports. That is when he wrote 
to Mr. Taylor asking for a copy to be returned to him. 
Mr. Taylor acknowledged that the report was there and 
that he had sent it on. 

There was a report that Mr. DeVaney has testified to 
that he made on January 23rd, together with the Giger 
that he has testified that he saw Dr. Ballachey, together 
with the testimony of all the other people, which indicates 
that there [199] was an injury to his abdomen on that 
date. 

Now let us say, for example, that the swelling didn’t 
occur until three weeks later. There has been no evi- 
dence shown here that anything happened to break the 
causation between the accident and this protrusion or this 
swelling. It is a normal way in which a hernia appears 
in a normal case, according to what the doctors say, that 
if a man is injured that some time later the protrusion 
will come through. There are unusual cases where there 
is an immediate eruption, and Dr. Ballachey, in answer 
to my question, stated that the immediate swelling could 
have been by the blow and that the other swelling could 
have been, or was of course as a matter of fact, the actual 
hernia. There has been nothing to break that causation 
between the accident and the actual diagnosis that it was 
a hernia. As a matter of fact, Dr. Ballachey told) [ir 
DeVaney at the time of the first examination, “You have 
ot a iiernia.”’ 

Now in Mr. Brown’s own report, his own statement— 
and Mr. Brown says he doesn’t remember very much— 
in his own statement he says 30 days later— 
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The Court: There isn’t any doubt but that Dr. Bal- 
lachey found that the plaintiff here had a hernia when 
he made the examination on the medical insurance, which 
was when? 

Mr. Karen: February 16th. 

The Court: In February? [200] 

Die Karen: Yes. 

The Court: And that was before— 

Mr. Karen: March 4th when the statements were 
made. 

The Court: —any of these reports were made? 

mire Karen: That is right. 

The Court: When was the earliest report? 

Mr. Karen: March 4th, according to this record. 

Now to reconcile what all these men stated in their 
reports, and what they stated on the stand, there is the 
presumption that they are telling the truth today on the 
stand here, and each one of them had a reasonable ex- 
planation as to why they made these other statements, 
because in their mind an injury to them means when a 
man is lying on the road with his head split open, or 
something which is very serious. They didn’t consider 
this thing an injury, when he said his stomach hurt on 
that day. That is why several months later, when these 
claim agents came around, not only one but two and 
three came around, representatives of the company, and 
practically put the words in the mouths of these men 
as to what happened—that is their job—it is the same 
way with Mr. DeVaney. We asked him why he made 
that statement. Because he was afraid to be fired. They 
told him everything is going to be taken care of, don’t 
worry. After the operation you will be compensated 
for it. That is what Mr. Ford said to him. This man 
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was completely at ease feeling that every- [201] thing 
was going to be taken care of. 

Then all of a sudden everything is denied him and 
we have this lawsuit. 

Now I don’t believe that the Court should come to the 
conclusion that these men were all lying as to what hap- 
pened on January 21st, as to whether or not he did have 
a pain, as to whether or not he did have a swelling there. 
I think in this particular case there is clear evidence that 
the two things tied together, and even assuming that there 
was no pain at that time, there is nothing to show that 
the particular hernia that came up to a bigger swelling 
three weeks later was not caused by this fall. Mr. Davis 
is talking about coughs, colds. That is nothing but a 
red herring, as far as I am concerned, because naturally 
they are going to say that. 

Mr. Davis coughed here when he was examining Mr. 
Brown. I thought to myself, he might get a hernia. 

Mr. Davis: I got it from that cause. 

Mr. Karen: So that came to my mind. 

Your Honor, I think that in this particular case there 
has been proof of the establishment of negligence in that 
a proper place was not provided for this man to work. 
He walked along this particular left side of the flatcar, 
to put out a fire, or to investigate a fire, and here were 
these loose wires lying there that caught his pants leg, 
and in the sudden jerk of the train, and the movement 
of the train, the loose [202] truck knocked him over- 
board. 

That certainly, in my opinion, was not a safe place 
for an employee to work. And so far as negligence on 
his part is concerned, the rule is clear, of course. that 
contributory negligence is no bar to recovery. There 
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was no question here, or no evidence introduced to the 
defendant, that the plaintiff was contributory negligent. 

1 think that in this particular case the question of 
negligence has been clearly established, the question of 
causation as to whether or not the fall caused this hernia 
has been clearly established, I think there has been a 
sufficient explanation of the discrepancy between the 
statements and the testimony here under oath, and these 
men were under oath. Mr. Brown, the only witness that 
the defendant has, is certainly biased. He is the con- 
ductor of the train. It is his record that is important to 
be kept clear. The safety record always reflects on the 
conductor. 

He said he didn’t know. Well, that, as a matter of 
fact, is not the truth. He doesn’t like to make out reports. 
They don’t like to enter into all this red tape with the 
railroad companies and fill out all these reports and have 
these investigations, because they want to keep on work- 
ing. 

In this particular case it was unfortunate that no 
official report was made immediately after the accident. 
All these reports were made in March and May and 
some even later. [203] Naturally memories become dis- 
torted, and somebody says something, and you think, yes, 
I guess it was two weeks later, I guess it was a month 
later. Mr. Brown himself stated that even 30 days later 
Mr. DeVaney told him he had been injured by a fall 
and he didn’t make out a report until May, which goes 
to show he was reluctant to make out reports. 

I think, your Honor, in this particular case that Mr. 
DeVaney has clearly shown he lost a considerable amount 
of time due to the injury. 

The Court: How much? 
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Mr. Karen: He lost 177 days, according to the testi- 
mony from his records. I also attempted to bring out 
that his relationship with his wife isn’t the same now 
as it was then, but maybe after a man has had seven 
children it doesn’t make any difference. 

But then again he does feel pretty much hurt about 
it. His life isn’t the same. He is a comparatively young 
man. Naturally he hasn’t suffered any expense for hos- 
pital treatment, because that was taken care of. He paid 
for that through his group insurance policy. But he 
didn’t receive the kind of care that he should have re- 
ceived under the regulations of the company. They didn’t 
provide proper transportation to the hospital. 

The Court: Are you asking for damages on that 
account? It isn’t so listed in your complaint. [204] 

Mr. Karen: I am relating that to his general dis- 
comfort. And he was sick all during this period of time. 
He should have had an operation 30 days after he saw 
Diree-Gamette: 

And, by the way, where is Dr. Gamette? I thought he 
was going to be here today. But there was no explana- 
tion why the operation wasn’t performed until November 
8th. All during this time this man tried to work. He 
worked even though he was in pain. He worked in order 
to keep his family together, but he was off quite a bit of 
time too. 

I think, your Honor, in this particular case Mr. De- 
Vaney should be compensated for his injuries and suf- 
fering. 

The Court: Mr. Davis? 

Mr. Davis: If the Court please, with respect to the 
time off, to start at the last aiid, examination of the 
monthly wages of Mr. DeVaney show that in 1943 he 
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had the habit of working heavily one month, lightly the 
next month, heavily the next month, lightly the next 
month. His total wages during 1943 I think were $3100. 
His total wages in 1944 were about $3800. On the face 
of it, that doesn’t seem to me to show any diminution in 
wages on account of this occurrence. And he has had 
no medical expense. 

Counsel says, why isn’t Dr. Gamette here. Of course 
he had him under subpoena and could have had him if 
he wanted to. I didn’t call him because I think all we 
need from Dr. Gamette is shown by the hospital records. 
205 | 

With respect to a hernia, it is shown in the hospital 
records that when operated on he had what is called a 
preformed sac, a congenital condition, thin in diameter 
but with very thick walls. That, as I understand it, is 
a congenital condition and of course may be caused to 
protrude by any number of causes. 

One cause might possibly have been a fall from the 
flatcar on his abdomen. I think, however, it would have 
to be a pretty peculiar sort of a fall to result in the in- 
creased abdominal pressure which accounts for protru- 
sion of a preformed hernia. 

As I understand a hernia, it is the increased pressure 
within the abdomen which causes the protrusion, such 
as is caused by heavy lifting and contracting of the mus- 
cle wall, such as that emphasized by—well, both Dr. 
Nevin and Dr. Ballachey. 

The Court: It may be that coupled at the same time 
with a blow upon the wall of the abdomen. 

Mr. Davis: Well, you would have to have the mus- 
cular contraction certainly. Now that may be associated 
with a fall such as he had or it may not. 
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It can also be caused by coughing, which I can testify 
to, and I know that when the protrusion occurred I was 
in no doubt about it right then and there, and I was 
operated on shortly thereafter. I think that is an or- 
dinary experience. [206] Certainly a man who has a 
protrusion caused by a particular occurrence is going to 
notice it in less than three weeks. 

But examining the hospital records again and going 
back to Mr. DeVaney’s own statements, he says that it 
was the testicle that he first noticed, and that was two 
or three weeks afterwards. 


The Court: He says that in his statement, he doesn’t 
say that on the witness stand. 

Mr. Davis: No. I am speaking of the statement, 
your Honor, and the history given at the hospital was 
that he first noticed the injury or the pain in the testicle, 
the swelling, and that it was a week afterwards when he 
found out about the hernia. 

Now I know one thing for certain—we all do—if he 
had sustained an injury to the testicle at the time he fell 
from the flatear there wouldn’t have been any question 
about his being knocked out right then and there. I think 
we have all had enough experience to know that. There 
wouldn’t have been any doubt in anybody’s mind that 
he was injured right then and there. Of course Giat 
condition can be caused by a fall or anything else. 

The Court: It can be caused Miter y anhenmia: 

Mr. Davis: Not the injury to the testicle, as I un- 
derstand it. 

The Court: I think it can cause swelling. [207] 

Mr. Davis: Oh, it can cause swelling, but not swell- 
ing of the testicle. It could cause swelling of the scrotum 
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but not swelling of the testicle itself, I don’t believe. 
However, that is a medical question. 

The Court: We haven’t any evidence on it. 

Mr. Davis: No. 

The Court: I don’t think there is any doubt but what 
the wires were broken. The evidence is clear and positive 
on that. 

Mr. Davis: That is true. 


The Court: There isn’t any doubt but what he fell 
off the train. 

Mr. Davis: Okay. 

iiesceurt, Aid there dent amedoubt butewhat he 
suffered something that night. I think the testimony is 
clear that the man came back and picked him up and 
there isn’t any conflict at all upon that. 

Mr. Davis: Jl think that is true. 

The Court: There isn’t any doubt but that on Feb- 
ruary 16th, at least outside of his own testimony, he had 
a hernia. 

Mr. Davis: That is right. 

The Court: And there isn’t any doubt but that he 
ultimately had a hernia. 

Mr. Davis: Yes. 

The Court: The only doubt that is cast upon the 
cause of [208] the hernia in his statement in these re- 
ports that he noticed it after sexual intercourse with his 
wife. I think it is perfectly within the realm of possi- 
bility that the hernia might have been caused by his fall, 
and he might have had a slight strangulation after sexual 
intercourse with his wife, although the hernia might have 
been present. 

Mr. Davis: I don’t doubt that. 
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The Court: I mean, by a strangulation or a pro- 
trusion through the inguinal ring so as to cause him 
greater pain and discomfort. But I think he could have 
had his hernia because you have hernias in all degrees. 
In other words, the muscles can separate over a long 
course or wide course or they can be slightly bruised 
and injured so that they can become weakened and then 
some other strain, or sudden exertion of any kind, can 
part them. I don’t see how I can escape a conclusion 
that there was causal liability on the part of the railroad. 

Mr. Davis: Now, if the Court please, I haven’t dis- 
cussed that point. 

The Court: “Vets eameunat. 


Mr. Davis: I was arguing the other theory, that | 
don’t think the man suffered any damage in any way 
from this fall. 


The Cownt: I] thie that tie did. 
Mr. Davis: All right. 


As to the liability in the case, we are charged) aan 
attaching those tractors to the flatcar with wires of a 
certain [209] description, There isnt a seimtillaeo: 
evidence that we ever attached the tractors to the flat- 
cars. 

The Court: Don’t you think that the presumption 
should be indulged in that you did? 

Mr. Davis: Of coufse not. 

The Count: The watleoad aid’ 

Mr. Davis: No. 

The Court: Why not? 

Mr. Davis: They were Government tractors. If there 
is any presumption, the presumption is that the Govern- 
ment attached them. 
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The Court: Well, wasn’t the Union Pacific Railroad 
the carrier? 

Mr. Davis: Why, yes. 

The Court: Does the shipper load his own freight? 

Mr. Davis: He does. 

The Court: And attaches it? 

Mr. Davis: He does. But that isn’t up to me to show, 
that is up to the plaintiff. There isn’t any evidence and 
there couldn’t be any presumption of that sort at all, if 
the Court please. 

Suppose we did. Is there anything to show that these 
wires were broken at such a time as to cause the railroad 
company to have notice thereof and an opportunity to 
remedy the defect, if any? [210] 

The Court: Is that an essential point? 

Mr. Davis: Absolutely, if the Court please. In any 
sort of negligence, certainly when a defective condition 
comes into question and someone is charged with the 
responsibility of maintaining that condition, it has to be 
shown that the condition existed for such a length of time 
and under such circumstances as to impart constructive 
notice or else 1t must be proven by the plaintiff that the 
defendant had actual notice of that defect. 

The Court: I cannot go along with you completely 
on that statement of law, because the defect might be 
by virtue of not using strong enough wire, if it was 
the duty of the railroad to have attached them there 
so that they wouldn’t break. 

Mr. Davis: There has been testimony to this effect, 
your Honor, that the tractors were customarily attached 
either by this sort of wire or by iron bands and that that 
was the customary and regular way of doing it: that 
due to the movement of the train and the freight on the 
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flatears, and both types of attachment I suppose Game 
likely to break at times, but there isn’t any testimony 
that there was anything in that equipment, the nature 
of the wires used, there isn’t any testimony to show who 
vised them. 

The Court: What have you got to say about that? 

Mr. Karen: You mean right now? [211] 

The Court: Yes. 

Mr. Karen: On that particular point, your Honor, the 
question of negligence has been, under the Federal Em- 
ployer’s Liability Act, held to be either the commission 
of an act of negligence or the omission on the part of 
a railroad company—not railroad company but in this 
case a railroad company—to do something which would 
in a particular case have been sufhcient to amount to the 
same as ordinary negligence under the state law. 

In other words, you don’t have to prove, for example, 
that somebody, whoever it was, put the cars on, put these 
trucks on the flatcar. There is no question about it, that 
the railroad company supervises and tells the Government, 
in this particular case, how these cars should be attached, 
how these trucks should be attached, and at that point 
they are supposed to be attached properly so that they 
can finish out the particular trip to destination. 

Now in this particular case there has been testimony 
that these wires were dark, they were dark wires, they 
were rough wires. In other words, the way they were 
twisted around the spokes of the wheel and coming down 
to the bottom of the flatcar in itself constitutes a hazard. 

The Court: Let us assume that the wires avere bad 
wires, that they were faulty wires, and that they shouldn’t 
have been used or that better wires should have been used. 
Counsel [212] makes the point that it was not the obliga- 
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tion of the railroad, the defendant here, to have placed 
any wires on there, or to be responsible in any way for 
the loading of that flatcar. 

Mar. Karen: Oh, yes. 

The Court: And that it was no part of its appliances, 
machinery or other equipment. 

Mr. Karen: On that particular point I don’t see how 
they can say that it wasn’t their duty, because it is the 
duty of the particular carrier, [ mean they hand instruc- 
tions to whoever does the loading, in this particular case 
the Government, and in most cases they load the stuff 
themselves. 

The Court: What is the evidence of their instructions 
on the loading? 

Mr. Karen: Well, in my research of the whole ques- 
tion, all I had to do was present evidence that there was 
negligence in the way these wires were on the particular 
flatcar, and also that the truck was loose, that that par- 
ticular truck was loose on the flatcar. That created the 
presumption of negligence, your Honor, in which I didn’t 
have to go any further. I didn’t have to bring in the 
particular statutes or the regulations from the company 
or irom the Government which showed that that had to 
be done. The mere fact that it wasn’t done, the mere fact 
that that condition did exist, protects the employee under 
the Federal Employer’s Liability Act. A safe place to 
work has to be afforded to the employee, and this was 
[213] not a safe place to work. 

Now if we are going to say that if anything happens 
along a trip, say just in this short distance, and there is no 
constructive notice to the company, where does the benefit 
of the act come to the employee? If a wire should break 
coming down there, how does that help the employee? 
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That act is the same nature as the state workmen’s com- 
pensation act, which is to compensate a man for a situation 
such as this. 

Now even if these wires broke and became untangled 
from the wheel coming down that pass, and he tn the 
performance of his duty was walking along there and 
trips on the wire, that, your Honor, creates a presumption 
of negligence in which this employee is protected. 

The Court: Under Section 54 of Title 45 he does not 
have any presumption of risk where the injury resulted 
in whole or in part from the negligence of any officer, 
agent, or employee of such character. So it need not have 
been entirely the responsibility of the railroad company, 
as I read that section, to have cared for the loading of the 
trucks or the wire, but if they were in part responsible 
for it. . 

So how are they in part responsible? 

Mr. Karen: In part responsible weecause, at the tim: 
these cars were loaded on there they should have been 
properly loaded. In other words, there has been testi- 
mony that in most cases—Mr. DeVaney testified himself 
in most cases—these [214] trucks are put on there with 
blocks, they are blocked in. In this particular case they 
were wired. At the time they put on those wires they 
should have put on wires of sufficient strength and in such 
a manner so that they couldn’t come loose under any cir- 
cumstances. They should have inspected them. 

The Court: You mean they should not have accepted 
the transportation of these trucks with those wires if they 
were not strong enough? 

Mr. Karen: That is right, according to proper tests 
that they would have to conduct or according to the man- 
ner in which they were tied on. 
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On the point whether recovery can be had to injuries 
under the Federal Employer’s Liability Act, the case of 
Anton Bella v. John Allison and sons, 1927—this happens 
to be an English case, but I have another one—a work- 
man traveling by train to his work was injured while 
trying to get off a moving train at his destination. It 
was held that getting off the train while in motion was not 
an act so contrary to law as to remove the workman from 
the sphere of his employment and therefore from compen- 
sation under the act. 

iiiew@ount: What Goes off onean entirely different 
theory of law and a different branch of law; whether or 
not a man is or isn’t employed on his way to or from 
work. 

Mr. Karen: Well, it covers the question of recovery 
imager ahe act. [215] 

However, we will forget about that and go along on 
the question of negligence. 

I think in this particular case there has been a clear 
showing that a safe place to work was not afforded this 
workman; that the fact that the wires did become loose 
and were broken shows negligence in the manner in which 
that particular piece of equipment was put on that car, 
thereby creating that unsafe condition and resulting in his 
injuries. 

The Court: If the railroad had the responsibility of 
not hauling the trucks unless they were safely attached, 
wasn't this. plaintiff guilty of contributory negligence in 
his failure not to have observed when he inspected the 
train that these wires were not such as, we will say, could 
hold these trucks? 

Mr. Karen: Contributory negligence is no bar to 
recovery, but it tends to diminish the amount recoverable. 
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All right. In this particular case Mr. DeVaney testified 
that he. together with Mr. \nderson—they worked to- 
gether all the time—he always took the right side and 
Mr. Anderson always took the left side except in the 
particular place where they had to meet for orders. 

So Mr. DeVaney testified on this particular run it was 
his duty or his custom to inspect the left side. He passed 
this truck on the left side of the flatcar because there was 
a fire ahead in the next car, or there were sparks coming 
[216] from the wheel, so seeing that from the car m 
back of it he went to the left naturally along the left side 
of these cars. That is the first time he had passed there. 
He had not inspected that because that was done by Mr. 
Anderson presumably. It was Mr. Anderson who went 
back there and flattened them down after he showed them 
where he had fallen from the car. Therefore there was 
no contributory negligence on his part in the performance 
of his duties. He had done everything up to that point 
normally expected of him. He had worked on that route 
for a long time, and he had done this tpye of work since 
1926. He was an experienced man. Therefore I don’t 
think any contributory negligence can be imputed to him 
at all in this particular case. 

The Court: Mr. Davis, I understand your position to 
be that the railroad has no responsibility for the safe 
attachment of these trucks. 

Mr. Davis: Oh, no, I wouldn’t say that. I would say 
that if there were evidence at the point of origin when 
the trucks were accepted and these cars loaded, were ac- 
cepted for shipment, it was found at that time that the 
wiring was defective, it would then be the duty of the 
railroad company to reject the shipment until it had been 
properly put on. 
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The Court: There is no presumption that flows from 
the fact that the wires were broken? 


Mr. Davis: Absolutely not. [217] 

The Court: That they were not in a defective condi- 
tion? 

Mr. Davis: How can that be, your Honor ? 

The Court: Iam just asking you. They broke, didn’t 
they? 

Mr. Davis: Yes. 

The Court: Why did they break? 


Mr. Davis: My automobile breaks down sometimes. 
Is that any evidence that when I bought it it was in a 
defective condition? It depends a lot on what the cir- 
cumstances were. Any wire will break under stress. We 
are not an insurer that nothing will happen to this thing 
while it is going along. We couldn’t be held to such a 
responsibility, your Honor. 

The Court: Suppose that the truck had been put on 
there by piano wire or string and the railroad had accepted 
it for hauling. Would you have had any responsibility 
for doing that if it broke? 

Mr. Davis: I certainly think so. 

Hiem@ourt, You dor 

Mr. Davis: Surely. 

The Court: What would be necessary for this plaintiff 
to show, assuming that all the other factors were equal, 
before he could show that this was a defective piece of 
equipment ? 

Mr. Davis: I] think he would have to show that it was 
an improper method of loading. He would have to have 
some er- [218] quipment of this sort who would testify. 
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The Court: I though you said the responsibility for 
loading was on the shipper. 

Mr. Davis: Well, it is. The Government did the 
loading, there is no question about that. They put it 
on there. It is up to us to carry it as they have loaded 
it unless, as reasonable men, on making an inspection 
there is reason to suppose that something will happen to 
it if it isn’t corrected. 


Now in this case. on the contrary it has been shown 
that they were loaded in the ordinary and usual manner, 
the customary manner in loading such equipment. There 
isn’t anything shown to have been improper about it 
at all. 

True, it is testified to also that on occasion these wires 
will break, and that if bands are used, bands will break 
due to stress and strain during the shipment, but there 
can’t be any such thing as an insurance proposition. 
There can’t be any requirement beyond reasonable care. 
The requirement that because wire broke, therefore neces- 
sarily or even inferentially in any manner 1t must have been 
secured improperly to start with, when we have testimony 
that it has been on the way a long time, has come through 
snow and all that sort of thing, it has been inspected 
regularly and was inspected at Yermio on this occasion 
by the car men, it was inspected on the way down, nothing 
was apparently wrong with [219] it until all of a sudden 
you find that it is broken. If there 1s any evidence of 
negligence in that state of affairs, I certainly can’t see it. 


I would like to read one sentence from a case, a Missouri 
case, affirmed by the Supreme Court: 

‘Under the Federal statute the presumption pre- 

vails even after proof of the defect that the railway 


vs. Martin R. DeVaney 2B5 


company was not aware of its existence and until it 
is shown that the railway company knew, or in the 
exercise of ordinary care should have known, of the 
defect it is not charged with that knowledge.” 


The Court: That is the same rule that applies to 
municipalities. 


Mr. Davis: Well, I hadn’t thought of that, but I 
suppose any occupier of premises would have the same 
rule. It is a common, ordinary rule of negligence. There 
isn’t anything special about it. 

The Court: I think I would like to examine some of 
the cases to see just what the responsibility of the railroad 
was, whether or not there is any responsibility at all be- 
yond the point that you have asserted. If there isn’t, I 
would have to give judgment for the defendant; if there 
is, 1 would give judgment for the plaintiff. 

I think I would like to see what some of the authorities 
[220] have said in that respect. I do not go along with 
you on your broad statement about the rule of notice and 
negligence. That may be the rule so far as railroads are 
eoncemicd It is the rule as far as mitmnicipalities and 
pubiic corporations are concerned. 


Mr. Davis: I would like to be heard on the question 
of injury once more. I didn’t finish what I had in mind. 

In this case we have a preformed sac. We have a 
hernia which is— 

The Court: It was preformed as of November 8th. 

Mr. Davis: Well, we haven’t any medical evidence on 
that. 

The Court: That is what it says there, and the report 
was dated November 8th. That means that it was formed 
before November 8th. 
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Mr. Davis: Well, no, I don’t so understand that. 

The Court: That is the way I read the English lan- 
guage. 

Mr. Davis: Well, | have talked to doctors and I don’t 
think that is their interpretation, but we haven’t any 
evidence on that. Anyway, that isn’t what I have in mind 


particularly. 


We have a hernia discovered on February 16th, accord- 
ing to all the evidence in the case other than Mr. De- 
Vaney—well, other than that given on the witness stand— 
but all the previous statements of everybody concerned, 
where he did- [221] n't notice anything until about two 
or three weeks later. All right. The date of February 
16th is really the date when he discovered the hernia. 
At that time of course he sought to assign a cause for 
it. However, he also had the testicle injury which could 
not have occurred on January 21st. I know that because 
he would have noticed pain right then if he had injured 
his testicle at that time. 

Anyway, as far as the hernia is concerned, he then at 
that date tries to assign a cause. As the doctors have 
said, any slight strain, a cough, lifting something, after a 
hermia has protruded to a Certain point, will cause ae 
protrusion. There isn’t any more likelihood that it was 
caused by this accident than that it was caused by any 
number of other things. 

How, then, can the Court decide that the hernia was 


caused by that fall? I think it would certainly be errone- 
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ous to do so, when you have equally valid reasons for 
which you can assign a certain condition. Then to pick 
out one of them—well, courts haven't allowed juries to do 
that. 


The Court: If you wish to submit briefs, all right. If 
not, I will take the matter under submission. I want to 
examine some of the authorities on this question of the 
liability of the railroad. 

Mr. Karen: I don't particularly care to submit briefs, 


your Honor. 


The Court: I think the evidence preponderates in favor 
22| of the injury as of that time. The only thing that 
is contrary to it is his prior inconsistent statements. To 
say that he got it from some other cause would be to say 
that there isn’t any evidence of any other cause, and I have 
to assign it on that, we certainly do not instruct juries to 


do that either. 


I will take the matter under submission. Do you want 
to file briefs? 


Mr. Davis: I would like to; yes, your Honor. I am 
thoroughly convinced that your Honor is about to commit 


error and I would like to do my part in preventing it. 


The Court: Well, if you will limit the briefs solely to 
the proposition of the degree of care which the railroad 
must exercise, that is the only point I am interested in, 
because if I] gave a judgment here I wouldn’t know how 
much money to give it for. I certainly do not think the 


defendant would be entitled to his July vacation pay. 
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Mr. Karen: That would only be one week. 

The Defendant: I didn’t show that. I didn’t count 
that. 

Mr. Karen: He says it is not included in the 177 days, 
your Honor. 

The Court: Well, whatever it is. So if you will file 
briefs on the question of the degree of care, I will take 
the matter under submission when the briefs are received. 

How long will you want to file them in? [223] 

Mr. Davis: I would like 10 days. 

The Court: Briefs filed simultaneously. 

Mr. Davis: And then 5 days for each of us to answer 
the other one? 

The Court: If you want that, yes. 

Mr. Davis: I don’t know whether I will want it or not. 

Mr. Karen: If he wants to make a project out of this, 
all right. 

The Court: I have found that lawyers say everything 
they are going to say in their first brief, and then if they 
have 5 days to reply they just say it over again in response 
to the other one. But if you wish 5 days to reply, you may 
have it. 

Mr. Karen: I don’t particularly care. 

The Court: All right. All briefs will be in within 10 


days. Otherwise the matter stands submitted. 


(Whereupon, at 11:35 o’clock a. m., the trial was con- 
cluded.) [224] 
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1. The evidence is insufficient to support the Findings 
of Fact. 

2. The doctrine of res ipsa loquitur does not apply in 
this case. 

3. There was no evidence of any negligence on the 
part of the defendant which proximately contributed to 
the happening of the alleged accident. 

4. There was no evidence of proximate causal connec- 
nection between the alleged accident and the injury com- 
plained of. 

Appellant designates for printing the entire certified 
transcript. 

Dated at Los Angeles, California, September 18, 1946. 

E. HE. BENNETT 
EDWARD C. RENWICK 
MALCOLM DAVIS 
By Malcolm Davis 
Attorneys for Appellant 
Address: 

A422 \V. Sixth Street 

Los Angeles 14, California 

[Affidavit of Service by Mail. ] 

[Endorsed]: Filed Sep. 20. 1946. Paul P. O’Brien, 
Clerk. 


